The EDSAT Center 

Space Science and Engineering Center 
The University of Wisconsin 
Madison, Wisconsin 


LEGAL ASPECTS OF SATELLITE TELECONFERENCING 


by 


Delbert D. Smith* 


(NASA-CB-133592) LEGAL ASPECTS OF H73-29099' 

SATELLITE TELECONFEBENCIHG (Stanford 
Oniv,) 219 p HC 413.00 CSCL 17B 

Unclas 

G3/07 11392 J 


*Ph.D., Cambridge University, Cambridge, England. J.D., 

The University of Wisconsin. Diploma, The Hague Academy 
of International Law, The Hague, The Netherlands. Member 
of the Bar, The State of Wisconsin. Legal Advisor, The 
Space Science and Engineering Center, The University of 
Wisconsin. The research in this document has been sup- 
ported by the National Aeronautics and Space Administration. 


October 1971 




The development of satellites for communications 
purposes has tended to greatly expand concepts con- 
cerning integrated communications systems. The traditional 
distinctions within the communications industry are dis- 
solving in favor of new and innovative technologically- 
based systems. In addition to one-way broadcasting, it 
has become feasible to consider interactive communication 
which will allow educational and informational activities 
to take place on a scale never before imagined. The 
word "teleconferencing" is used to describe a communications 
system providing bidirectional communication which 
has a great potential in the educational area for 
professionals, remote medical diagnosis, business con- 
ferences and computer techniques. A teleconferencing system 
utilizing a satellite which virtually eliminates distance 
as a cost factor can provide specialized services to 
various segments of our society. It is possible that 
satellites will be developed which are dedicated solely 
to teleconferencing purposes. 

Given the technological possibilities of a satellite 
teleconferencing system, it becomes necessary to consider 
the legal framevjork within which such a system or series 
of systems could be developed. Thus this work considers 
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the legal context for satellite teleconferencing regulation, 
the options available for such a system, the regulatory 
alternatives, the special case to be made for an educational 
system and an ownership and management model. A number 
of options are presented for coping with the technological 
possibilities and systems configurations since a number 
of interrelated decisions will need to be made by various 
governmental and private ‘ bodies . It is hoped that this 
work will be further added to by additional in-depth studies 
in specific areas. 

I am particularly indebted to Dr. D.W. Bowett of 
Cambridge University, England for initial encouragement 
in this general area of research, to Dr. V.E. Suomi and 
Mr. T.O. Haig of the Space Science and Engineering Center 
for their constant concern and support, and to a large 
number of people at the National Aeronautics and Space 
Administration for insight and counsel over a span of years. 

I also wish to thank Nikola Kostich for research 
assistance, Larry Chambers and Linda Stephenson for 
coordination activities, and Nancy Wulfers , Sandra Noe, 
and Katherine Shervis for their efforts in the preparation 
of this material. At Stanford University, I am grateful 
to Dr. Bruce Lusignan for technological grounding and advice, 
and I also benefited from exchanges with Jim Potter and 
Ray Panko. Whenever research is done at the interface 
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between law and technology there must be a truely inter- 
disciplinary research effort and the above people con- 
tributed greatly to making this a reality. The 
responsibility, however, for what follows is solely 
that of the author in both form and substance. 
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INTRODUCTION 


The technological development of a satellite 
teleconferencing system can be enhanced by a complementary 
study of the legal aspects of the system development. 
Following is a study of the legal aspects of satellite 
teleconferencing which deals with the various management # 
ownership, and regulatory alternatives. The policy 
options available for satellite teleconferencing systems 
are also considered and special consideration is given 
to the development of an educational satellite tele- 
conferencing system and the special problems that this 
involves. 

Any regulatory regime for a satellite telecon- 
ferencing system must take into consideration the existing 
regulatory modes governing the subsystems employed and 
also the possibility of creating a new regulatory regime 
based on the premise that the interconnection of various 
subsystems results in a new entity requiring an innovative 
regulatory approach. 
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The last decade of American history has witnessed 
significant scientific achievements, among which are 
vital developments in the area of communications tech- 
nology. The development of new technology is seriously 
challenging the existing configuration of the communi- 
cations industry. Communications satellites are a prime 
example of a new technique which tends to blur the 
traditional divisions of functions between various seg- 
ments of the communications industry. Likewise the use 
of digital computers removes the well-defined borders 
separating the communications industry from the data 
processing industry. 

The new. technologies have made possible the 
development of new communication and information ser- 
vices which enable individuals, or machines appropriately 
programmed by individuals , to communicate with each 
other, and the individuals to furnish and control the 
content of the messages which are transmitted. An 
example of such a service is a satellite teleconferencing 
system, equipped to provide bidirectional communication 
and allowing individuals (or machines) situated in diverse 
locations to reach common solutions to problems. The 
use of teleconferencing techniques has a great potential 
in providing services such as continuing education for 
professionals, remote medical diagnosis and consultation. 
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professional society meetings, business conferences, 
and various computer techniques. 

The development of satellite teleconferencing 
systems will present a challenge to the present structure 
of the communications industry. What will be the legal, 
and necessarily politico-economic, framework within 
which conflicts over the distribution of new business 
opportunities will be decided? What should be the goals 
of government regulation with regard to such distribution? 

In the development of a teleconferencing system 
there are a number of interests that will need to be 
balanced as new suppliers of services enter the market. 
However , 

"The current market structure (of the communications 
industry) provides a setting in which the existing 
common carriers, on the one hand, and the potential 
entrants on the other, pursue conflicting courses 
of action, subject to the constraints of highly 
imperfect markets and regulation."^ 

Teleconferencing Systems Components 
In order to comprehend the present structure of the 
communications industry and the problems which will face 
any proposal for a teleconferencing system, it is essential 
that the differences between several categories of 
electronic bi-directional communications be properly 
understood. The technical explanation of teleconferencing 
techniques may be somewhat rudimentary, but it may provide 
a sound basis for a discussion of policy implications of 
each available method. 



A satellite teleconferencing system will use trans- 
mission techniques which have been used to some extent. 

These are: satellite transmissions, microwave relay 

systems and coaxial cable. By listing them separately it 
is not intended to suggest that an exclusive choice of 
the three must be made. The manner of listing only 
suggests that distinct issues are presented by each 
method, and that they must be fully considered in any system 
which is a mix of two or even all three techniques. 

Of all the various transmission methods the most 
promising is the communications satellite. While the 
cost of using cable and microwave relays varies in pro- 
portion to the distance covered, the cost of satellite 
communication is almost independent of distance. A 
transmission beamed up to it from any point on the surface 
below can be relayed back down to any other point. Of 
course the transmission to the sending earth station and 
its retransmission to the receiving station (except in 
the case of direct broadcast satellite) needs additional 
ground facilities. 

The communications satellite actually contributes 
a new dimension to the existing communications tech- 
nology. It can to some extent replace terrestrial 
communications cable and microwave systems in the trans- 
mission of vast amounts of information, including 
facsimile, voice, data, and television. 


- 4 - 



The factor which accounts for the satellite's 


great capabilities is its unique spatial relationship 
with the earth, rather than any unique electronic 
features. In fact, electronically, the communications 
satellite resembles, both in its use and function, the 
terrestrial microwave tower - its electronic circuitry 
is basically identical with a microwave relay tower, 
and it is, in effect, a microwave tower in orbit. 

The transmission medium for microwave relay is 
radio transmission through the atmosphere of the earth. 
Microwave relay operates in the portion of the radio 
spectrum extending into the gigahertz range. There is 
no ground-wave or sky-wave characteristic, that is the 
waves neither follow the curvature of the earth nor 
are reflected from the ionosphere; therefore, transmission 
must be by clear line of sight. The microwaves are 
focused through the use of directional antennas and beamed 
from one relay tower to the next. The relay towers are 
constructed at intervals of about twenty- five to thirty 
miles so that the horizon does not absorb the signal. 
Microwave is used to transmit a wide variety of infor- 
mation such as voice, telegraph, teletype, facsimile, 
digital data and television. 

Although satellite transmissions make use of the 
smae microwave band as is used by the terrestrial micro- 
wave system, interference with the ground signals is 
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unlikely due to the following factors. First, the 
satellite beams a relatively weak signal which will not 
be picked up by the comparatively small antenna of a 
microwave tower. Secondly, each tower operates on a 
line-of-sight with the next one in the system, with 
an angle of reception of about one degree. For this 
reason, the satellite, in order to cause interference 
to the tower would have to be in an unlikely position 
just above the horizon so as to face directly into the 
tower. This situation may change in the future with 
the development of more powerful satellites. 

In describing the above-mentioned techniques , 
satellites and microwave relay, it is important to 
emphasize that they require an over-the-air broadcasting 
system. This necessarily calls for utilization of a 
portion of the electromagnetic spectrum which is already 
intensively used. 

In recent years there has been a trend of thinking 
toward removal of a portion of electronic communications 
from over-the-air broadcasting systems to the cable system. 
The future of the cable system is greatly enhanced by 
the development of the coaxial cable. This cable can 
carry an enormous range frequencies thus being able to 
provide a link for a million simultaneous telephone 
conversations without mutual interference.^ The coaxial 
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cable is only one element in providing longer distance 
transmission. The cable serves as a physical link between 
reflector stations placed at twenty mile intervals which 
boost the signals to make up for the losses in the 
line. There is also the need of terminal equipment 
which merges at the sending end and sorts out at the 
receiving end the hundreds of transmissions passing along 
the single wire inside its hollow tube. With properly 
designed reflectors there is no practical limit to the 
distance over which transmissions can take place. 

In considering a satellite teleconferencing system, 
it is apparent that there are a number of parts to 
the entire system. The discussion above considered 
briefly the transmission alternatives. Another way 
to break down this part of the system is to consider 
the space segment and the ground segment. In the space 
segment one has to consider the satellite itself and 
the availability of circuits, and possibly even the 
cost factor for the launching of the satellite if a 
dedicated private system is contemplated. On the. 
ground segment consideration must be given to the micro- 
wave or coaxial cable system that is to be used, and 
the extent to which an ITFS or CATV system will be 
used. Microwave and coaxial cable are primarily under 
the control of communication common carriers while 
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CATV systems in particular have not been made the 
subject of definitive FCC regulation. 

A secondary factor in a teleconferencing system 
is the software production. Specialized terminal 
devices may be developed to meed specific users needs 
which will not fall within any current categories or 

O 

regulation. In addition there will be a need for content 
development and specialized services which must be 
either sold to the user or provided by some funding 
agency. 

Any discussion of the above alternatives bears 
in some part on the users that are being contemplated 
for the satellite teleconferencing system. If the users 
are primarily in the governmental sector then one type 
of system will be developed. If the users are in the 
educational community then other standards and funding 
problems arise, and concommitantly other regulatory 
problems. Finally, if the users are primarily in the 
private sector then yet another system configuration 
will arise. Thus the ownership and management alter- 
natives may depend . primarily on the categories of users 
that are identified. 

In the user studies conducted at the University 
of Wisconsin it was found that the majority of current 
users of teleconferencing systems are from the educational 
community with some use being made by private industry. 
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Even the use of teleconferencing systems by professionals 
such as doctors and lawyers now centers around the 
educational function and the services themselves are 
provided by educational institutions and the costs 
are shared by the users and the providers of the 
systems. A breakdown of these services into the tech- 
nology utilized, the cost, and the funding source follows. 
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THE LEGAL CONTEXT FOR SATELLITE TELECONFERENCING REGULATION 


A satellite teleconferencing system will be 
subject to existing federal regulation if the FCC 
finds it to be a common carrier communications acti- 
vity as defined in the Communications Act. Section 
203(a) provides: 

Every common carrier . . . shall . . . file 
with the Commission and print and keep 
open for public inspection schedules show- 
ing all charges for itself and its con- 
necting carriers for interst ate and foreign 
or radio communication . ! 

Section 203(c) continues; 

No carrier, unless otherwise provided by or 
under authority of this chapter, shall 
ongage or participate in such communication 
unless schedules have been filed .... 2 

These sections raise two questions of definition: 

^ir'st , whether a satellite teleconferencing service 

constitutes "wire or radio communication," and 

second, whether the entity that provides the services 

is a "common carrier." 

Section 3(a) of the Communications Act defines 
"communication by wire" as 

the transmission of writing, signs, signals, 
pictures , and sounds of all kinds by aid of 
wire, cable, or other like connection be- 
tween the points of origin and reception of 
such transmission, including all instrumentalities, 
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facilities, apparatus and services (among 
other things, the receipt, forwarding and 
delivery of communications) incidental to 
such transmission. ^ 

"Radio communication" is defined by section 3(b) 
to mean the transmission by radio of the same communi- 
cations described in section 3(a), and to include 
the same incidental services and facilities.^ 

It is apparent that a satellite telecon- 
ferencing system would be involved in radio communi- 
cation and communication by wire. If the satellite 
communication linkage were considered to be the 
primary service and the interconnection with CATV 
or microwave as services incidental to the satellite 
transmission, it would still be arguable that the 
entire system could be regulated as a common carrier,. 

Another justification for common carrier 
regulation would involve a satellite teleconferencing 
system that was interconnected to telephone lines. 
Section 202(b) of the Communications Act provides that: 

services, whenever referred to in this chapter 
include ... services in connection with, the 
use of common carrier lines of communication, 
whether derived from wire or radio facilities, 
in chain broadcasting or incidental to radio 
communication of any kind.^ 

Thus the satellite, CATV, or microwave portions of the 
system might fall under common carrier regulation be- 
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cause of their use in connection with the use of 
common carrier lines. 

If a satellite teleconferencing system was 
involved in data processing or other activities 
which involved the transformation of signals, this 
part of the system might be considered to be beyond 
the scope of the Communications Act.^ However, the 
above references to the "services in connection with" 
might invalidate this argument. 


The "Common Carrier" Concept 

The definition of common carrier in Section 3(b) 

of the Communications Act states that: 

"Common carrier" or "carrier" means any per- 
son engaged as a common carrier for hire, in 
interstate or foreign communication by wire 
or radio or in interstate or foreign radio 
transmission of energy, except where reference 
is made to common carriers not subject to 
this chapter; but a person engaged in radio 
broadcasting shall not, insofar as such 
person is so engaged , be deemed a common 
carrier . 7 

The phrase "any person engaged as a common carrier for 
hire" is not further defined in the Communications Act, 
and the legislative history of the Act indicates only 
that press associations are to be excluded and "that 
the definition does not include any person if not a 
common carrier in the ordinary sense of the term...."® 
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Historically, the phrase ''common carrier" has been used 

to refer to the carriage of freight and passengers 

by stage coaches, motor vehicles, railroads, and airlines 

as well as the carriage of communications and other 

public utility services. One characteristic of these 

services was that they were provided by 

one who holds himself out to the public as 
• engaged in the business of transportation of 
persons or property from place to place for 
compensation, offering his services to the 
public generally. The distinctive characteristic 
of a common carrier is that he undertakes to 
carry for all people indifferently . ... 9 

The requirement that there be a general holding out to 
the public has been used by the FCC to define the common 
carrier concept. In one of the early cases dealing 
with community antenna television systems, the Com- 
mission described a communications common carrier in 
the following terms : 

Fundamental to the concept... is that such a 
carrier holds itself out or makes a public 
offering to provide facilities by wire or 
radio whereby all members of the public 
who choose to employ such facilities and to 
compensate the carrier therefore may communi- 
cate or transmit intelligence of their own 
design and choosing. ... lu 

The requirement that a common carrier in the 
transportation industry hold itself out to the public 
generally was accompanied by a requirement that the 
carrier charge, uniform rates. 
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[T]here has been no such holding out if, in 
the regular operation of that business , the 
carrier, by act and deed, with or without 
words, claims to and exercises the right 
to fix specific rates in each individual case 
basing the charge not on a regular schedule 
(whether formally filed as tariffs or other- 
wise), but on contemporary judgment of the 
moment. For this is an effectual announce- 
ment that the carrier will discriminate, will 
undertake transportation differently not 
indifferently.il 

Hence, while a common carrier is required to offer 
a service indiscriminantly , it is allowable to have 
specialization in one class of goods or an offering 
to a specific segment of the public so long as that 
offering is indiscriminant within that segment. If 
a dedicated satellite were used for an educational 
teleconferencing system, this line of reasoning would 
possibly require that it be regulated as a common 
carrier since the educational community could be de- 
fined as a specific segment of the public. The same 
argument might apply if the business community, or 
the professional communities were segmented for a 
satellite teleconferencing service. However, if the 
rate structure involved in the various services that 
a satellite teleconferencing service could supply were 
varied depending on the users' capability to pay then the 
indiscrimate rate requirement would not be present. 

This leads to a discussion of the nature of the 
service to be provided by a satellite teleconferencing 
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systrem. The determination of the service provided may 
be the basis for a determination of whether a parti- 
cular entity is a communications common carrier. 

In an early CATV controversy the FCC developed a distinc- 
tion between communications whose content is determined 
by the user of the service , and communications whose 
content is determined by the carrier. In a communi- 
cations common carrier service 

the carrier provides the means or ways of 
communication for the transmission of such 
intelligence as the subscriber may choose 
to have transmitted. The choice of the 
specific intelligence to be transmitted 
is... the sole responsibility or prerogative 
of the subscriber and not the carrierl^ 

The CATV system in Frontier Broadcasting Co . v. Collier ^^ 

was held not to be a common carrier service because 

I 

"the specific signals received and distributed by the 
CATV system are, of necessity, determined by the 
CATV system and not the subscriber . 

In Subscription Television Inquiry , this dis- 
tinction was stated another way: 

It has been a fundamental concept in the com- 
munications field that a person is not a 
"common carrier" of communications where 
he is providing his subscribers primarily 
with a news or information service, rather than 
with a communication service enabling sub- 
scribers to communicate among themselves. 

Thus for example, while the furnishing of 
leased wires or radio, circuits by the tele- 
phone or telegraph carriers is part of their 
common carrier activities, the use of such 
leased wires by the news services to transmit 
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news to their subscribers, or by the stock 
exchange to transmit price quotations has 
been held not to involve common carrier 
operations . 

The above quotation could be interpreted to mean that 
an interactive satellite teleconferencing system which 
allows participants to communicate among themselves is 
in fact a service similar to that offered by a common 
carrier. Alternatively, the providing of computer 
printouts, weather displays or other one-way visual or 
audio information may be beyond the scope of common 
carrier regulation. 

Generally, the FCC is empowered to do whatever 

is necessary to carry out its functions once determined. 

Sections 4(i) and 303(r) of the Act provide: 

The Commission may perform any and all acts, 
make such rules and regulations, and issue 
such orders, not inconsistent with this 
chapter, as may be necessary in the execution 
of its functions. 

CT]he Commission. , .shall — [m]ake such rules 
and regulations and prescribe such restrictions 
and conditions, not inconsistent with law, 
as may be necessary to carry out the provisions 

of this chapter .... 20 

Although a liberal interpretation of these sections 

would indicate the existence of extensive regulatory 

authority, this authority has been construed narrowly 

to allow only those actions reasonable and necessary 

21 

in carrying out the statutory- powers . Denials of 
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licenses and threats of denials are the only sanctions 
available to the Commission; it cannot order the disaf- 
firmance of a specific contract, nor can it base 
regulation on a broader interpretation of a criminal 
statute than Congress intended, even though the inter- 
pretation might reasonably cure existing defects or 
ills in the field. 

If the FCC does choose to adopt a special 
regulatory regime for a satellite teleconferencing 
system, its control will be circumscribed by the authority 
fi^^rited in the Communications Act , m the same manner 
that all other agency power is granted.^® The real 
question is whether the necessity for regulation exists 
within the context of broad economic and political 
parameters. Would control over this satellite service 
be consistent with the rationale of the Communications 
Act? Under which conditions will the industry prosper 
and grow? If rapid, efficient service with adequate 
facilities at a reasonable cost were to be provided 
under open competition, then a reasonable approach 
would call for freedom from regulation. . The opposite 
would be true if it could be shown that regulation 
was a necessity for the protection of the public interest. 

Several of the problems of interpretation raised 
above have been considered in relation to FCC attempts 
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to exert jurisdiction over the activities of community 

antenna television cable television systems, and 

it would appear that some of the arguments apply with 

equal force to a satellite teleconferencing system. 

Although there seemed to be a predisposition towards 

liberal construction of the Act in the cable television 

controversy,^ based on a desire to prevent practices 

inimical to the public interest, the FCC still has to 

base its regulation on a specific provision in the 
* ♦ 2 Q 

Communications Act. The Commission does not have 

the power to regulate all business activities that 

30 

have an effect on a regulated service. 

It might be possible to introduce a reliance 
argument into the satellite teleconferencing regulation 
area in much the same way that this was done with 
regard to early cable television systems. The alleged 
reliance of the parties was evidenced by their 
economic investment in a system that subsequently 
was found to be subject to a regulatory scheme that 
would have adversely affected their investment . 

The Commission balanced this reliance against concern 
for the "substantial economic threat" posed by cable 
television to other segments of the communications 
industry. Unable to obtain congressional guidance 
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relative to cable television, the FCC was forced to 
rely on the powers of implied agency that give the 
Commission authority to deal with aligned activities 
that might affect a regulatory system entrusted to the 
agency. The obvious difficulty with discretionary 
action of this kind is that it must be based on a 
determination of the public interest that can easily 
be distorted in a given situation. 

Not all activities affected with a public interest 
are subject to regulation, even when undertaken by 
communication common carriers. However, when a communi- 
cations common carrier performs a nonregulated service, 
it is required to file a statement with the FCC giving 
a "description and full particulars" of the service.^® 
This disclosure requirement for any new service provided 
by a communications common carrier, whether covered 
by a tariff or not, may result in a competitive disad- 
vantage, since noncarriers providing the service will 
not have to file a report. In the case of a satellite 
teleconferencing system using common carrier lines, 
the publication of operational particulars, pricing 
structures, and the full extent of services offered 
might mean that systems not utilizing common carrier 
lines could develop competitive services based on 
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information made public by the carrier. On the other 
hand, it is in the public interest to have the FCC 
scrutinize the activities of communication common ^ 
carriers in order to prevent attempts to avoid tariffs 
on services that should be regulated. 

The Economic Policy Considerations: Natural Monopoly 

Economic policy decisions may make a great 
difference in the development of a satellite tele- 
conferencing system. Growth may be more rapid in a 
regulated environment .or in the free market. The 
determination of which market configuration is best 
will be resolved partially based on an examination of 
concepts of "natural monopoly" and "public utility." 

Natural monopolies are exceptions to the generally 
competitive nature of the American economy. They are 
justified when necessary to secure vital national 
objectives , or when competition would produce 
inferior service and costly duplication of facilities 
in a field where there are no viable alternatives open 
to the consumer and the service itself is a virtual 
necessity like electricity, gas, or water. In the 
case of a natural monopoly, the alternatives available 
to the government are to instigate public ownership 

V 

of the facilities or to develop schemes for public 
regulation . 
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Historically, the option of public regulation has 

OQ 

been more often relied upon and a case-by-case approach 

has been used to determine the need for regulation . 

The difficulty with any broader approach is that once 

regulation has been instituted it is virtually im- 

41 

possible to redevelop a competitive market. Common 
regulatory methods include the imposition of special 
rules and regulations designed to prevent consumer 
exploitation and harmful competition. In addition, 
regulation may be accomplished by limiting, the number 
of entities that may provide the service. 

Natural monopolies are characterized by barriers 
to market entry such as the need for a high fixed 
capital investment, state franchise or licensing 
requirements, a limited source of supply, heavy constant 
costs, decreasing average costs, large plant size, 
centralization of supply, rigid price structures , a 
low risk factor , and an obligation to meet all demands 
for the service. There is obviously a high fixed 
capital investment for the satellite and launching, 
and there is also a state franchise required for 
CATV operation. It is problematical whether the other 
criteria apply. ' 

Public utilities are natural monopolies affected 
with the public interest which are called "public 
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service corporations" or "quasi-public corporations" 

to indicate that the public has a special interest in 

ensuring the performance of specific services at 

4 3 

reasonable prices. In specific circumstances, public 

carriers, stockyards, and water mills, as well as gas, 

water, and electricity suppliers have been considered 

4 4 

public utilities. 

Historically, the traditional forms of communi- 
cation have been regulated as public utilities pos- 
sessing natural monopoly characteristics: 

The history of the domestic telegraph industry... 
indicates that competition. . .has not had the 
expected and desired effects. Competitive 
practices have resulted in useless paralleling 
of facilities, duplication of operations, and 
wasteful expenditures of resources and man- 
power.... Moreover, telegraph services appear 
to fall within the field of "natural monopolies" 
such as the telephone, power and gas distri- 
bution utilities, where it has usually been 
found by experience that one company adequately 
regulated can be expected to render a superior 
service at lower cost than that provided by 
competing companies . 

Additionally, regulation of communications carriers has 
been justified on the ground that price competition would 
be destructive and result in economic waste, 

46 

Broadcasting is not a common carrier activity, 

although it is subject to licensing requirements based 

on the "public interest, convenience, and necessity 

In contradistinction- to communication by tele- 
phone and telegraph, which the Communications 
Act recognizes as a common carrier activity 
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and regulates accordingly in analogy to the 
regulation of rail and other carriers by the 
Interstate Commerce Commission, the Act recog- 
nizes that broadcasters are not common carriers 
and are not to be dealt with as such. Thus the 
Act recognizes that the field of broadcasting 
is one of free competition.^^ 

Apparently broadcasting was found not to embody the 
destructive competition and discriminatory rates that 
were feared from the transportation common carriers . 

The extent to which the Communications Act 
requires that common carriers be protected from com- 
petitive harm is unclear. But it has been suggested that 

49 

the "just and reasonable" standard applicable to the 

tariff provisions of common carriers does not permit 

as much "fostering of competition per se " as the 

"public interest, convenience, and necessity" standard^^ 

S2 

applicable to broadcasting. This distinction may 
indicate the relative degrees of competitive freedom 
available under a system of tariff regulation and a 
licensing scheme. 

Within the broad range of diverse computer in- 
formation service, certain offerings more closely 
approximate natural monopolies than others. For example, 
it has been pointed out that a medical information net- 

5 3 

work has analogies to a regional electric power system, 

and that a case-law data band has monopolistic characteristics 

5 4“ 

on even a national scale. But most computer information 
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services do not satisfy the conditions for natural 
monopolies. Market entry is relatively easy, and a 
substantial number of varied firms, including computer 
manufacturers and service bureaus, have entered t?)e 

55 

field. Only a small initial outlay for hardware may 

5 6 

be required under the rental plans that are available. 
Costs vary, depending on the expenses of research and 
development and the nature of the service that is to be 
provided. While costs may be decreased by sharing a 
computer's memory capacity, the expense of communications 
lines, which varies with distance, may necessitate 
regional operations on a moderate scale. Given the 
expense of software and the technical limitations on 

r n 

memory capacity, even average costs may not decrease 
as production increases . 

One of the factors in considering whether 
a satellite teleconferencing system ought to be 
treated as a public utility is whether the rapid rate 
of technological change will limit the life of the 
system to any great extent. If so, and there is a con- 
comitant need to constantly revise and adjust the services 
to conform to specialized customer needs , then it is 
likely that competition should be allowed within the 
area. Providing a multitude'. of specialized services 
requires a flexibility of structure that is significantly 
different from the limited services offered by public 
utilities . 
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The availability of alternative services should 
also be a consideration when public utility status for 
a satellite telecommunications system is being proposed. 
If the services provided are not necessities then it 
can be argued that less efficient services involving 
radio and television could be used. On the other hand 
if the satellite system is used for basic educational 
activities and social services then an argument can 
be made to the effect that public utility status is 
necessary to ensure that all segments of the population 
will be provided with similar opportunities. One of 
the tests should be whether if a new firm were to move 
into the satellite teleconferencing market whether 
the first firm would go out of business or whether im- 
proved service and reduced rates would result. Further, 
would increased business result from an additional entry 
into the area? In this context regulation would act 
as a barrier against innovation by standardizing ser- 
vices and freezing further research and development. 

A compromise in regulation for a satellite tele- 
communications system might be to provide for free 
market entry for any interested firms, but with the 
requirement of full disclosure which would protect the 
public interest without complicating or unnecessarily 
hindering industry development. If the profit margins 
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reported were too high or if services were being denied 
to significant segments of the population then stronger 
regulatory measures could be instituted. 

Another consideration in the regulatory area 
might be the extent to which different types of firms 
might be interested in the development of a satellite 
teleconferencing system. If there were a large number 
of different firms interested in the system development 
then it would be obvious that free market entry ought 
to be considered. If only one firm indicated interest 
then public regulation ought to be considered. 

New Technology and Competition 

The premise that communications services should 
be a natural monopoly has been challenged in the recent 
years by a combination of economic growth and tech- 
nological change. The new technology centered around 
microwave transmissions j satellite systems, the computer, 
and related services such as remote facsimile, remote 
xerography and the teleprinter. Many of these techniques 
were developed in publicly financed research and develop- 
ment efforts by private concerns , and hence the common 
carriers no longer possessed the sole expertise in 
components fundamental to their facilities and networks . 

The manufacturers of the new equipment present 
a potential challenge to the established integrated 
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hardware suppliers. Entry of new firms is possible in 
the area of terminals, local loops, switching centers, 
and transmission trunks. Also, various microwave 
relay system firms and computer firms are prepared 
to offer their services. However, given the existing 
market structure of the communication industry, most 
of them h^^ve faced difficulties, although the FCC has 
made some significant inroads towards establishing 
competition . 

The first effort to re-introduce competition 
came in 1956 when private users asked the FCC for access 
to segments of the radio spectrum for non-common 
carrier service. At issue were the radio frequencies 
above 890 megacycles; hence this was known as the "above 
890" case. The potential entrants reasoned that there 
was sufficient space available in the spectrum and 
that overcrowding would not result. The carriers argued 
that the radio spectrum was a scarce resource and that 
their needs were paramount. They also argued that 
selective entry would result in cream-skimming and 
significant revenue losses. The FCC issued its decision 
in 1959 liberalizing entry policy by permitting non- 
common carriers to utilize the above 890 megacycle 

frequencies in their point-to.-point microwave relay 

5 8 

system. With this action the FCC had eliminated 
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access to the radio spectrum as a major barrier to 
market entry. It also gave additional choice to users 
with a large bulk communications traffic and opened the 
market to independent suppliers of equipment. 

Another attempt to reinstate competition occurred 
in 1964 when Microwave Communications, Inc. (MCI) applied 
to the FCC to operate a customized point-to-point micro- 
wave system between Chicago and St. Louis. According 
to the firm, the facilities would effect a cost reduction 
of 50-90 per cent over carrier rates. No imposition 
would be made on the subscriber's use of its channels. 

A subscriber could employ the system for voice, data, 
teletype, or facsimile and would be permitted to own 
and attach equipment to the network. Finally, MCI 
would permit users to share circuits or use them on 
a part-time basis. 

All the carriers opposed MCI's application on the 
grounds of wasteful use of the spectrum, and that the 
facilities would duplicate those of the carriers. They 
also questioned MCI’s financial position, its technical 
competence, and suggested that its cream-skimming 
operations would result in increased rates to the 
general public. 

In 1970, the FCC granted MCI a license by a 
vote of four to three. The Commission permitted MCI 
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to develop a new communications sub-market not presently 
served by the carriers. It was held that MCI's emphasis 
on channel flexibility and circuit sharing would yield 
economies of cost and specialization that outweighed 
problems of frequency consumption. The FCC’s decision 
enhanced the market opportunities of non- integrated 
suppliers and manufacturers of related communications 
equipment . 

As a result of the MCI decision, some 1,700 
microwave station operations are now pending before 
the FCC. The applicants fall under two categories: 
those seeking to render carrier service via point-to- 
point communications, and those seeking to establish a 
switched digital network throughout the United States. 

If the above applications are granted it would enlarge 
the equipment supply market leading to easier entry and 
more competition. It would also stimulate innovative 
efforts. Finally, the independent supplier would be put 
on equal footing with the integrated suppliers. 

The FCC efforts to broaden the equipment market 
also extend to the foreign attachment and interconnection 
area. AT&T Tariff No. 132 states: "No equipment, appartus , 

circuit or device not furnished by the telephone company 
should be attached to or connected with the facilities 
furnished by the telephone company, whether physically or 
induction or otherwise." 
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This tariff ban has included microwave, data sets 


and telephone instruments. The common carriers argue 
that the use of customer-owned equipment infringes on 
the carrier’s responsibility, lowers circuit quality, 
and constricts the innovation process of the carrier. 
Counter arguments consider the foreign attachment 
tariff as illegal tie-in between equipment and lines 
which perpetuate the restrictive structure of the industry. 
It is argued that equipment procurement in a competitive 
market would result in greater innovation in equipment 
with minimal hinderance to the carriers ' systemic 
integrity . 

In the mid-1960*s, the Carter Electronics Company 
began marketing a device that enabled a private mobile 
radio system to interconnect with the public telephone 
dial network. Called the Carterphone Device, the equip- 
ment fell within the foreign attachment category. Bell 
informed its customers of the violation, and since some 
3,500 devices had been sold, the case was assigned to . 
the FCC on the grounds of primary jurisdiction. 

In 1968, the FCC ruled that ATST's foreign 
attachment tariff, as applied to the specifics of the 
Carterphone Decision, was unreasonable and unduly 
discriminatory.^*^ The Commission accepted Carterphone ' s 
reasoning that the device fulfilled a useful and necessary 
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purpose and did not adversely hinder the operation and 
quality of the telephone network. The FCC also sug- 
gested that the carriers should establish more precise 
and reasonable standards to protect the quality of the 
telephone system. 

The decision has forced ATET to revise tariffs 
permitting Carter ownership of data modems , private 
PBX systems ^ and private point-to-point microwave relay 
systems. However, the carriers still prohibit all 
interconnections in such areas unless the users lease 
the network control signalling devices (units which 
perform the dialing function) from the carriers. 

The implications of the Carterphone case 
remain unclear. The key issue is whether the decision 
clearly will determine the market opportunities of new 
equipment suppliers. There is also the possibility of 
extending the decision into the residential market and 
the computer devices and related equipment offerings. 

The trend will be indicated by future FCC decisions. 
By delivering interpretative rulings on many of the 
applications presently pending, the Commission could 
indicate the criteria which would govern the inter- 
connection and foreign attachment tariffs. However 
the FCC's formal function, the adjudicatory proceeding 
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is rather cumbersome and lengthy, and taxes the agency ^ s 
limited resources. Thus any remedial program should 
couple the formal FCC actions with actions on other 
fronts. Much depends on the formulation of public policy 
and the alternatives available for the reform of the 


communications industry . 
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OPTIONS AVAILABLE FOR SATELLITE TELECONFERENCING SYSTEMS 


Despite the efforts to introduce competition in 
the communications industry, like the MCI and Carter- 
phone decisions, there are a number of unresolved 
problems. First, the FCC has been unable to formulate 
pricing guidelines even though the issue of rate 
structure and rate levels for individual services 
IS central to the creation of adequate controls in 
the use of price as a barrier to entry and as a method 
for cross-subsidization. Second, the FCC has been 
unsuccessful in developing tools for a benefit-cost 
analysis of the use of the radio frequency spectrum. 
Suggestions for rationing the spectrum through the 
auctioning process may be inappropriate, but never- 
theless it still remains for the Commission to establish 
suitable guidelines. Finally, as stated before, common 
carrier regulation is still rather cumbersome. Each 
issue IS considered in isolation, and there is little 
evidence to suggest that unified policies and standards 
will be forthcoming in the reasonable future. 

In proposing a satellite teleconferencing system, 
the planners will have to be cognizant of the possible 
responses to the present impasse in the communications 
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industry. Much has been written in recent years, in- 
eluding a Presidential Task Force, ^ on’ the ways to 
reform the public utility-supplier sector of the 
industry . The opinion diversity extends from sug- 
gestions to retain the status quo, with a more rigorous 
regulation procedure, to proposals advocating the separa- 
tion of public utilities from their suppliers. Other 
policy options call for introduction of competitive 
bidding procedures in the equipment field or the assigna- 
tion of public utility status to the presently integrated 
suppliers . 

The effects of future policy options on a 
satellite teleconferencing system are twofold. First, 
if the system is to incorporate cable and microwave 
systems, the crucial issue is the liberalization of 
the interconnection rules and foreign attachment tariffs. 
Secondly, concerning the satellite system, interconnection 
policy will be considered, but much more important are 
the questions of ownership of the system and policies 
which may introduce competition to the equipment 
market. There are a number of basic public policy 
options in regard to the communications industry in 
general, which will have particular effects upon alter- 
native satellite teleconferencing schemes. 


- 43 - 



Regulation of the Equipment Suppliers for a 
Satellite Teleconferencing System 
One policy option would treat the system supply 
affiliate as a regulated entity. The supplier would be 
allowed a capital return no larger than the amount per- 
mitted to other utilities. This, of course, would 
fov the submission of the manufacturer’s rates, 
profits , and capital investment to the regulatory agency 
for review. 

There are however a number of difficult problems 
facing such a policy. Foremost is the lack of experience 
of public regulation in this area, since manufacturing 
operations have almost never been treated in this manner. 
The formulation of a rate-setting policy and its exe- 
cution would be an enormous additional burden on the 
Fee's regulatory duties. 

The most important factor against such a policy 
is that the equipment sector does not have the characteris 
tics of a natural monopoly. Although at the present 
time a duopoly dominates the communications equipment 
market this is mostly due to the policies of the 
regulators and the patterns set in the formative 
period of the communications industry. The market 
entry requirements, barring utility-supplier pressures, 
are not extremely forbidding; new products hold the 
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potential of new and promising services; and the 

^^istence of dozens of conventional suppliers earning 

respectable profits suggest that a 60 per cent market 

2 

share is not the limit for optimum firm size. 

The European experience with telecommunications 
also provides evidence that the manufacturing side need 
not be a publicly regulated market. Although most 
telephone operations are government-downed and regulated, 
the equipment market is rather open. In fact proposals 
have been advanced to increase the competitive nature 

o 

of the market . Thus even the Europeans , who are 
presently advocating mergers for some sectors of the 
industry , do not wish a single manufacturing firm in 
the hardware market. 

A Possible Regulatory Regime 
A second policy option is to consider adoption 
of a regulatory regime similar to the present vertically 
integrated communications industry structure, without 
a requirement that the system purchase its equipment 
needs on competitive basis. The main line of reasoning 
in support of this policy coincides with the common 
carrier s justifications for retaining their present 
system. 

The advocates of vertical integration contend 
that the question of over-all system integrity must be 
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considered at the outset. They state that just as 
the telephone industry possesses a unique, complex 
interdependence that makes a systems approach mandatory, 
so too would this approach be necessary for a satellite 
system. Systemic integrity involves the need for control 
over the quality of inputs to the network because the 
users or operators of one part of a communications grid 
can, by supplying it with improper or distorted signals, 
interfere with users throughout the entire system. 
Likewise the planning aspects of the systems approach, 
which avoid wasteful redundancy and degrading per- 
formance through coordination, are considered as 
positive aspects. 

Considering the complexity of the existing 
telephone system and the need for interdependence , 
the systems approach has appeal in the satellite 
area. However, these factors are not unique to the 
communications industry. The aerospace industry 
and computer service industries have developed suf- 
ficiently without the systems approach. Further, it 
could be argued that the basic problem of the communi- 
cations industry is not due to the failure of the 
systems approach, but rather is due to the restrictions 
imposed by vertical integration. 
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A further argument for a regulated approach to 
satellite teleconferencing systems has to do with 
economies of scale. In the communications industry, 
cost comparisons between Western Electric and independent 
equipment suppliers are offered as evidence of the 
superior efficiency of the integrated supplier. The 
superior performance of Western, it is argued, is 
due to economies of scale, intensive cost 
reduction programs, and Western’s quantity buying 
practices. However, some critics are unwilling to 
accept the above reasoning as a justification for 
vertical integration. 

First , the concept of economies of scale is plant 
oriented, and is not necessarily applicable to a firm 
which manufactures in many geographic locations. 

Second , in order to take advantage of economies of scale 
the manufacturer need not have a permanent link with 
a utility. Third, the economies of scale may cause 
losses in the production areas where specialization 
is important ; that is , where size does not allow a more 
particularized type of manufacturing. It is probable 
that the competitive market is the -proper vehicle to 
test and balance the production function between scale 
and specialization in the satellite teleconferencing 
system area. 
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An additional argument is that the maintenance, 
repair and quality of communications equipment is best 
secured within the confines of a single organization 
embracing service and manufacturing. However, the 
development of independent repair services might create 
more market efficiency and greater competition amongst 
firms to the benefit of the user. Given the mix of 
communication services in a satellite teleconferencing 
system it is most likely that a competitive arrangement . 
would prove most satisfactory. 

The third policy alternative in a satellite 
teleconferencing system calls for acceptance of vertical 
integration with the inclusion of competitive bid 
procedures in equipment contracting. Thus the system 
would keep an interest in the manufacturing area, but 
would be required to solicit competitive bids from all 
equipment suppliers in the field. This solution accepts 
the supposed advantages of integration and also attempts 
to realize the gains expected from a competitive market. 

This policy option presents several problems. The 
first problem is that regardless of the bidding procedure, 
the independent suppliers may not have the ability 
to immediately compete with an integrated supplier. Public 
subsidies to aspiring competitors would most likely 
not produce the desired result of minimizing cost for the 
public . 
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A second problem concerns the difficulty in 
formulating an equitable competitive bidding procedure. 
It is very important to select a bid procedure which • 
will allow the system managers the least amount of 
discretion, since otherwise the bidding requirement 
will become a rubber stamp. Generally, the bidding 

procedure sets forth a number of criteria, involving 
cost and other factors. 

A third problem of adopting competitive bidding 
to the status quo centers on the allocation of research 
and development. It would appear to be easier to 
share these costs if there were an arrangement between 
the system manager and the equipment supplier, and yet 
this situation would not foster competition. If an 
arrangement did exist, all contracts requiring in- 
novative efforts would be awarded to the supplier having 
the cooperative agreement. The efficiency of the other 
suppliers would not be adequately rewarded. 

In any satellite teleconferencing system, the 
overriding public policy should be directed towards 
providing for the optimum research and development 
which would result in system improvement. This process 
of innovation will most likely be advanced by a system 
that provides for competition amongst various firms. 

The one area where this will not be true is in the 
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educational teleconferencing satellite system where the 
users will probably not be in a position to pay adequately 
for the service. Thus there will be no great amount, ] 
of competition for these services. Generally, however, 
it has been the activities of independent firms that 
have aided in technological development in the communi- 
cations field. The development of microwave systems 
indicates that the major innovative work is done under 
the pressure of competition. Further, in satellite 
development, the 1959 proposals of the Bell system for 
a global satellite network using random orbit satellites 
would have required extremely large capital expendi- 
tures which would have precluded most firms from the 
field. However, the synchronous satellite has 
developed to the point where we are now considering 
dedicated teleconferencing satellite systems for domestic 
use.^ Thus it is possible that nonintegrated hardware 
firms may indeed assume sponsorship of dedicated satel- 
lite teleconferencing satellites^'in the commercial 
area while the federal government may assume sponsor- 
ship of educational teleconferencing satellites. 
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FOOTNOTES 


1. Final Report, President's Task Force on Communi- 
cation Policy, December 7, 1968. 

2. M. Irwin , The Telecommunications Industry 151 (1971) 

3. See Christopher Layton, European Advanced Tech- 
nology , PEP, 1969. Also see Layton's address to 

'to the conference on "European Technology Col- 
laboration," London, 16-IX-1969. 

4. See generally , Irwin, supra note _2 at 150-9. 

It is arguable that a utilTty and its integrated 
supplier could be separated through the use of 
antitrust laws. The FCC could use its statutory 
authority to achieve this objective. Section 7 
of the Clayton Act tl5 U.S.C. § 18 (1964)], 
which controls horizontal and vertical mergers, 
if they arc restrictive , would be the main 
weapon. Section 11 also expressly provides that 
the FCC may enforce its antitrust pov;ers by ordering 
divestiture. However, the Commission has never 
attempted to use its antitrust enforcement power, 
thus the scope of its authority has not yet been 
determined. If antitrust were to be applied to 
Western Electric a number of major issues emerge. 

They center on retroactive use of the Clayton Act, 
the effect of the 1956 Consent degree, and the FCC's 
power to regulate vertical mergers. 

The first issue is whether the Clayton Act can 
be applied retroactively to cover the 1881 acquisition 
of Western Electric by AT&T. In Pan American 
World Airways v. The United States, 371 U.S, 296 
(1963), the court ruled that it will allow retro- 
active application of antitrust legislation (in 
this case, the Sherman Act) if there has been an 
acquisition and at the time of the suit there is a 
reasonable probability that the restraints will 
occur. Although the case involved the Sherman Act, 
the Court based a part of its decision on an earlier 
case which was concerned with the Clayton Act, 
but did not contain the element of retroactivity 
[U.S. V. Du Pont de Nemours 353 U.S. 586 (1957)], 
and thus the Court was forced to settle that question. 
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The semi-legalizing effect of the 1956 Consent 
Decree does not really bar FCC action. The 1956 
suit was filed under the Sherman Act (under which 
the FCC has no authority) , while a new action would 
come under the Clayton Act. The latter legislation 
is devised to reach situations which have not 
ripened into Sherman Act actions. Finally since 
the decree was entered without adjudication, there 
is a question whether it carries:- any judicial 
approval . 

In the arc of horizontal mergers the FCC has power 
under Section 221 of the Communications Act [47 U.S.C 
§221 (1964)] to approve a merger of any two tele- 
phone companies. This section was interpreted 
in Seaboard Air Line R.R. v. United States, 382,^ 

U.S. 154 (1965) to give the merging firms exemption 
from antitrust laws. However, the parties need 
not seek approval, since the application of the 
section is not mandatory. 

Section 214 of the Communications Act [47 
U.S.C. §214(a) (1964)] also pertains to hori- 
zontal mergers. It calls for FCC approval for 
any acquisition of a ’’line" by a carrier. A 
"line" is any channel of communication established 
by the use of appropriate equipment, other than a 
channel of communication established by the 
interconnection of two or more existing channels. 

The section is inoperative if the merger obtains 
approval under section 221. It is really a residual 
clause to cover any mergers not taken up by other 
sections, and since the criteria is based on 
public convenience and necessity, application 
the Clayton Act is not suspended. Furthermore^'-'- 
if the FCC does not enforce the Clayton Act, 
the Department of Justice is still free to do so 
in any section 214 merger. Although the hori- 
zontal mergers should be closely scrutinized, 
they are not as restrictive as the vertical 
mergers. In addition, the products of hori- 
zontal mergers are still to be publicly regulated, 
while vertical mergers are more difficult to 
control. 

The FCC has broad powers under the Clayton Act 
which can also be applied to vertical mergers. 
Particularly section 7 of the Act would pertain 
to the vertical integration scene since it is 
applicable to any corporation engaged '*in commerce." 


- 52 - 



Also section 2 of the Robinson-Patman Act [15 
U.S.C. §13(a) (1964)] prohibits discriminatory 
pricing practices and controls customer-supplier 
relationships. Although many of the pricing 
policies by the carriers are subject to public 
regulation, some areas remain beyond the FCC 
non-antitrust authority (such as carrier- leasing 
from other carriers). Section 3 of the Robinson- 
Patman Act dealing with tying agreements and ex- 
clusive dealing arrangements directly concern 
the vertical relationships. Thus by combining 
section 7 of the Clayton Act and sections 2 and 3 
of the Rob ins on- Patman Act the FCC should be able 
to reach and control the gamut of various vertical 
relationships . 

Having the tools of antitrust legislation does 
not mean that the FCC is prepared to use them. A 
major suit such as a divestiture action against 
AT6T, or even an attempt to regulate other restric- 
tive practices between AT8T and Western Electric, 
is also an important political decision. It is 
doubtful at the present time that the administration 
would involve the Department of Justice or the FCC 
in actions which involve major restructuring con- 
sequences on the communications industry.. 

5. Further, the MCI decision will encourage further 
research and development in this area, and the 
field of computer switching and data modems will 
respond positively to the carterphone case. 
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ALTERNATIVES FOR THE REGULATION AND CONTROL OF 
A SATELLITE TELECONFERENCING SYSTEM 

Assuming a mix of technologies involving the 
satellite, CATV, microwave, and possibly telephone 
lines, there are a number of policy alternatives 
which would to various degrees encourage the growth 
of the capabilities necessary to establish the system. 
There are a number of different levels on which the 
problem can be considered. 

Program Content Control 
One source of concern is with the content of 
the material presented over such a satellite system. 
The First Amendment rights to freedom of speech and 
freedom of the press would appear to preclude regu- 
lation of the content transmitted by such a system. 

If one considered the goals of such a system to be 
to encourage diversity of content and freedom of 
access then it would not be desirable to establish 
content regulation which, in fact, would be a form 
of prior restraint . The control of program content is 
probably not a major problem, and, in any event, in 
the extreme cases there are sanctions that can be 
.applied to discourage blatant mis-use of the system. 
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To the extent that programs of an interactive nature 
are coded and not made available to the general public 
or even to a single class of users j it might be argued 
that the regulatory regime of essentially no content 
control applicable to telephone conversations should 
apply. On the other hand, when a program is presented 
in such a way as it approximates a broadcast, then 
certain rules and regulations would be enforced. 

The Desirability of Federal Regulation 
The Availability of Circuits 

The amount of regulation may also be altered 
by the ease of access to the system. For example, if 
only a limited number of satellite circuits are available 
then justification of the FCC for regulation of broad- 
casting applies since this is the utilization of a 
scarce resource. Alternatively, if there are an un- 
limited number of circuits, then the rationale for 
regulation based on the "scarce resource" theory loses 
some impact. The fact that some form of regulation may 
be desirable even if there are an unlimited number of 
frequencies would probably merit considerable debate. 

Even with unlimited channel capacity, it is not neces- 
sarily true that everyone will have access to the 
capital required to produce alternative programming 
if there was disagreement with what was being presented. 
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One option for a regulatory regime would be to 
give the FCC complete control over the satellite 
teleconferencing system. The FCC could then be empowered 
to establish regulations which would encourage utili- 
zation of the system and also provide for access to 
the system by educational and other public interest 
groups . 

The basic issue here is whether FCC regulation 
in a general sense is desirable if the system provides 
for unlimited channels as opposed to broadcasting at 
the present time on a limited number of frequencies . 

The use of the existing radio spectrum today is de- 
pendent on its physical dimensions.^ The first being 
the frequency bandwidth needed to transmit bits of 
information. There has been a perennial concern of 
frequency scarcity, mainly due to technical restraints 
which limit more extensive use. The other two spectral 

- s 

dimensions are time and space: time, being the period 

within which transmission is made, and space the area 
through which the radio signals must pass. The degree 
to which the latter dimension is occupied depends on 
(the instnsity of radiated power. In extreme cases, power 

intensity will so saturate a volume of space that it 

. 2 
obliterates any competing signal. 
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The great present increase in the need for 
communication service, as well as forecasts for the 

q 

future, will call for further technical developments, 
both of extensive and intensive type, in the communi- 
cations industry. Extensive development refers to the 
broadening of the radio spectrum through the ability of 
manufacturers of communications equipment to produce 
instruments capable of transmitting communications at 
higher and higher frequencies. It will be the role 
of both private and government sectors to encourage 
and finance the research and development and in- 
novation efforts in this area. 

Technical advances of an intensive nature occur 
through the development of each dimension of the spectrum 
The spatial dimension will be broadened with the improve- 
ments in transmitters and directional antennas (for 
microwave relay). This allows closer geographic spacing 
of users, especially in the microwave field where 
sensitive antennas will be capable of receiving less 
powerful signals. The frequency dimension may be 
improved with better equipment allowing bandwidth 
splitting while at the same time limiting wasteful 
side-emissions. Finally the time dimension could be 
improved through more cooperation and planning as 

well as parallel technical advances in the frequencies 
4 

techniques . 
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tliB other* handj it should be considered that 
the availability of improved equipment does not on its 
face imply a more efficient use of the spectrum. Much 
depends on the cost of the hardware and the degree to 
which its capability is utilized. If optimum spectrum 
economy, in a technical sense, is realized through 
higher-cost equipment, such economy is not necessarily 
optimally efficient in an economic sense. Technical 
must be pursued with the aim of reducing 
eventual hardware costs while utilizing more of the 
radio spectrum. 

In the efforts to improve the utilization of the 
radio spectrum, the substitutes for the spectrum may 
provide a workable solution. Substitutes for broad- 
casting include the use of open wire, coaxial cable 
and CATV. There is also the possibility of future 
development of the laser and circular wave guide tube 
as communication techniques. In regard to the direction 
of substitution it would seem that the several modes 
should supplement each other and each should find an 
appropriate role in the communications industry. The 
process by which appropriate functions for each technique 
are selected is a key factor in the development of a 
satellite teleconferencing system. 
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Economic Factors 


Generally the natural resources, above and 

C 

below the earth's surface, which are available to man- 
kind’s utilization are characterized as possessing 

5 

either stock or flow attributes. Stock resources, 
like minerals, oil and natural gas are regarded as 
inventories or stocks that await processing. The 
inventory-type resources are irreplaceable, finite, 
and require further processing. Meanwhile flow 
resources, like arable land, fisheries, or water flow 
are potentially replaceable , restorable , or augmentable 
at a price in renewed investment to sustain productivity 
Unwise decisions in the management of resources area 
by owners-users may lead to early exhaustion of 
stock resources or obliteration of flow resources. 

In both cases, the owner-user makes crucial 
decisions whether to invest in hopes of discovering 
new reserves of a stock resource, or to rectify the 
depletion of a flow resource. Because such invest- 
ment is not without cost , users must weigh expected 
costs against expected yields. Within this context, 
the radio spectrum possesses a definable magnitude 
which, although somewhat arbitrarily determined, 
gives it stock attributes. The more it is occupied 
or utilized, the less remains to occupy or utilize. 
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However, unlike stock resources, the radio spectrum’s 
usable portions at the present time depend on tech- 
nology, economics, and regulatory administration. The 
scarcity and congestion of the spectrum are not regu- 
lated through a market and price system, as it is in 
the case of stock resources. Without such markets 
and prices, spectrum managers and owner-users have 
accomodated scarcity through a system of central al- 
location and deliberate efforts to extend the spectrum, 
both intensively and extensively, as well as to develop 
substitutes for radio communication. 

Like flow resources, the spectrum is also sub- 
ject to degradation through pollution or congestion. 
Pollution may be due to non-communication use of 
radio, adjacent channel interference, or even general 
congestion by communications. But unlike other flow 
resources , as soon as the sources of degradation are 
removed the spectrum returns at once to its original 
state. Ordinary flow resources are restored through 
considerable investment and effort, and after a period 
of time. In the spectrum, the sources of pollution 
may not be easy to eliminate on short notice, once 
hardware investments are made, nevertheless a public 
allocation decision, when enforced, could bring a 
restoration of that part of the spectrum. Therefore, 
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the difference between spectrum and other flow resource 
allocation as concerns the cost of restoration may 
in fact only be one of degree. 

As has been pointed out in the previous para- 
graphs the decisions regarding the restoration and 
fuller utilization of the radio spectrum resource 
have not been based on market and price considerations , 
although they are not totally neglected, but on 
criteria formulated by a public allocation agency. 

The reason for this situation is that the radio 
spectrum, as presently constituted, has many attributes 
of a common property resource, and represents a vital 
depository of public value. 

The question may be asked as to why property 
rights do not exist in the radio spectrum and as a 
consequence no national market has emerged. It is 
important to consider this issue in any discussion of 
the "inherent" common property attributes of the radio 
spectrum, since it may lead to the development of an 
alternative regulatory regime for satellite tele- 
conferencing systems. 

Without a system of regulation, users of a common 
property resource would lack incentives to refrain 
from use rates which raise costs against themselves 
and others. That is, unless assured that other users 
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will also refrain from using up the resource before 
they do, no initial users have reason to postpone 
or reduce their own use. Since everyone would con- 
sider the resource to be free there is bound to be 
excessive use of labor and capital. But eventually 
this would cause tendencies toward depletion of 
the resource and economic inefficiency generating 
attempts to appropriate rights unilaterally , or by 
agreement of the users. Even more frequently, there 
will be a call for public control of output and/or entry. 

The radio spectrum, although nondepletable even 
when used, is prone to economic inefficiency and 
congestion in the absence of public regulation or a 
system of private property rights. No spectrum user 
will reduce his power or service range to avoid another's 
frequency space unless certain that a rival .will not 
simply raise his power in turn, at the original 
user's, and public's expense. Similarly no user will 
invest in techniques to reduce the amount of spectrum 
he needs unless he is sure he can benefit from the 
space thereby released, and not merely have it pre- 
empted by another. 

The United States, in what was considered an 
absence of clearly defined private radiation rights, 
opted for public regulation of the radio spectrum. 

The two main reasons why property rights do not exist 
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in the radio spectrum resource are that the cost of 
appropriating and defending exclusive use rights is 
too high, . and that national traditions militated 
against such rights from the outset. Even today 
with advances in the technical possibilities of defining 
use rights, and the sale of renewable licenses, there 
seems little likelihood that private property rights 
in the spectrum will ever be tolerated. 

It has been argued persuasively that the courts 
were on their way to establishing property rights in 

7 

the radio spectrum when Congress intervened in 1927. 

Once property rights had been defined the basis would 
have been laid for market transactions, and a viable 
competitive system might have been established. Inter- 
ference control could have been conducted through tort 
law or on initial definition of rights via administrative 
channels. Thus consumers would be left free to choose 
between signals of varying clarity, and broadcasters 
free to bid for spectrum against the government or 
other nongovernment users. By seeking to curb inter- 
ference more rapidly than otherwise, on grounds of 
safety and defense, the Congress has created an apparatus 
of public regulation. By doing this the Congress 
accepted arguments that the judicial process would be 
too slow and cumbersome, the market transactions 


- 63 - 



too complex and costly, and that property rights in 
the spectrum would subvert overriding national policies. 

Today, whatever the viability of the present 
public allocation system, certain presumptions constitute 
a real barrier to any market allocation of the radio 
spectrum. These presumptions include the appre- 
hension that freely transferable spectrum rights, or 
even public auctions of renewable rights would price 
the small operator out of the market and cause a 
concentration of broadcast facilities in large urban 
centers; deter new capital by raising the cost of 
entry; give broadcast licensees equitable protection 
of their earning power and undermine the FCC's power 
to impose more comprehensive requirements for public 
service; and burden the licensee with additional 
costs and induce him to cut back public services. Such 
presumptions have a considerable political appeal, 
through fear of monopoly and subversion of equal access 
by a wide variety of political, economic and social 
groups; and of impeding prompt access to the spectrum 
by government in wartime, and substantial access in 
peacetime. Thus, the spectrum today can be properly 
considered a cpmmon property resource which necessitates 
public allocation and subsequent regulation. 
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In addition to the politically-based presumptions 
described above, another important consideration which 
calls for public control of the spectrum is its over- 
riding public value. The spectrum is used for a 
variety of social, political, safety, educational, 
cultural, informational, and military purposes. The 
unique potential of communications in the area of 
education and information would probably not be properly 
utilized through market allocation of the spectrum.® 

In order to further the public value potential, the 
control of the spectrum should thus remain in the 
hands of a federal allocation agency. The fostering 
of satellite teleconferencing systems could therefore 
depend on reforms of the present system, or switch 
to a market-oriented system. If a limited number of 
frequencies were available, or if access costs were ex- 
tremely high, then federal regulation and perhaps even 
system ownership would be desirable. However, if 
unlimited frequencies were available and educational 
and public access were reasonable, then private owner- 
ship and policy-making might be satisfactory. 

Frequency Allocation and Management Without Markets: 

The FCC 

The FCC, which is entrusted with regulatory and 
allocational tasks in the nongovernmental sector® grants 
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licenses to prospective broadcasters, assigning 
specific frequencies for their use with the provision 
that "public convenience, interest or necessity be 
served thereby. This type of a regulatory regime 
occurred due to the growing awareness of the radio's 
importance together with a recognition of the radio 
spectrum's limitation to accomodate all possible 
users. With the adoption of a system of central al- 
location, the system of prices and markets was completely 
disregarded. However, the compelling need to do what 
prices would otherwise do has left an imprint on the 
allocational framework. The licensing function pro- 
vides the integrating system which prices would other- 
wise provide in the market. The FCC's provision of 
a price equivalent by no means implies that their 
allocational criteria are necessarily market criteria. 

On the contrary, the FCC has often overriden market 
criteria with social priorities in conducting both its 
licensing and its allocational function. 

The FCC's task is to define, delimit and distri- 
bute use rights among the competing services and therein 
among competing users. Its licensing function is 
geared to alter business conduct, while the allocation 
function is intended to alter- the structure of the 
communications industry. In evaluating competing 
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claims between alternative services and prospective 
licensees , the FCC gives special weight to factors 
which at first glance would appear to be market oriented. 
The following criteria are frequently emphasized: 

1. The inability to use wire as a viable 
substitute for radio; 

2 • The ability of the licensee to render the 
best practicable service to the community; 

3. Evidence that any new service would in 
fact be publicly accepted and the scarce 
frequencies therby not lie idle; 

4. The relative suitability of different 
parts of the spectrum for different types 
of service ; 

¥ 

5. Technological factors - the relative cost 
and feasibility of converting equipment 
and receivers for operation of different 
frequencies and the time needed for 
orderly change . 

Such factors at first resemble market criteria. 
Upon closer scrutiny, however, the criteria are not 
found to be approximations of market forces. Regulatory 
agencies can not apply the above factors in the same way 
that interacting buyers and sellers could in a free 
market . 


In a free market, users would want to purchase 
circuits most suitable for their needs. Users through 
trial and error would gradually come to occupy those 
frequencies technically and economically most suitable 
to their needs. The question is whether a regulatory 
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agency can produce such a pattern more quickly and with 
less economic waste. A key problem is that under 
direct allocation the needed changes accumulate and 
must be made all at once. Whereas a market system, 
in theory, can facilitate the same changes more gradually, 
over a longer period of time. 

Users, in a free market would want to buy circuits 
that they expected to be able to use soon. The 
duration of time before the assigned circuits are 
activated may vary in the two cases . Without market 
pressure regulatory agencies may tolerate stock- 
piling for longer periods than seems economically or 
socially desirable. Market incentives, on the other 
hand, might encourage circuit allocation with a minimum 
of time delay. 

The users best able to bid for circuits in 
a market system might be those most responsive to 
the needs of public, but they might also be solely 
concerned with economic gain. The number of people 
who benefit from any service may in fact exceed the 
number who would be willing and, even, able to pay for 
it. This would present a situation where social benefits 
would need to be balanced against private benefits, and 
where public subsidies might 'be needed and justified. 
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Thus the social priorities force the criteria far 
away from market considerations. 

If circuit prices were high, reflecting relative 
scarcities, one would expect to find those users 
who could substitute other transmission means to do 
so. In a free market, users could weigh the relative 
cost and benefits of various alternatives and achieve 
some optimal combination in their production arrangements. 
However, it is unlikely that user groups could always 
be counted on to be able to obtain cost effective 
alternatives, and thus the question arises of whether 
subsidies should be available to ensure educational 
and public interest access. 
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FOOTNOTES 


1. Electromagnetic radiation is radiant energy 
resulting from acceleration of an electron or 
other charged particles. Forms of electro- 
magnetic radiation are light, radio waves, 
x-rays, heat radiation, ultraviolet radiation, 
and gamma rays. Electromagnetic energy travels 
from its source in wave form. The electromag- 
netic waves possess different wavelengths and 
frequencies, the frequency and wavelength being 
inversely proportionate. The measure of wave 
length is based on the progression of a wave 
from one peak to the next, which completes one 
cycle of the wave. The rapidity with which a 
wave completes one cycle is the frequency, 
expressed in cycles per second. The term 
hertz, which is synomymous with "cycles per 
second," has recently come into use. The electro- 
magnetic spectrum is so vast that it is helpful 

to use the terms kilohertz (KHz), which means 
1,000 cycles per second; megahertz (MHz), 1,000 
kilohertz; gigahertz (GHz), 1,000 megahertz; and 
terrahertz (THz), 1,000 gigahertz. At the present 
time the portion of the electromagnetic spectrum 
used for over-the-air radio and television broad- 
casting is very small. The radio spectrum ranges 
from ten kilohertz to three terrahertz , thus 
defining the magnitude of the resource base. 

2. Gifford, Maximizing Our Radio Resource, An Address 
Before the Group on Electromagnetic Compatibility, 
Washington D.C. Section, Institute of Electrical 
and Electronics Engineers, May 12, 1966, at 6. 

The Telecommunication Science Advisory Panel of 
the Commerce Technical Advisory Board stated: 

The Joint Technical Advisory Committee has 
identified present dimensioning of spectrum 
utilization as completely inadequate for really 
effective analytical efforts towards frequency 
sharing. Dimensioning is primarxly in terms of 
frequency, and that provides only a small segment 
of the total picture. Usually, only an inference 
of the geographical space utilized is obtainable 
from the power, antennas, and geographical data 
supplied. 
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This conception of spectral dimensions will help 
in deciding how close to each other users may 
come in regard to any of the three dimensions 
before the resulting interference becomes intolerable 
The major criteria to be considered in making the 
decision is the character of information being 
transmitted and the state of the arts. In the past, 
technical advances have facilitated closer spacing 
in all three dimensions without hindering effective 
communication, and at the same time extended, to 
a limited degree, the range of usable frequencies 
and the areas over which they are usable . 

The spectral volume which any user requires to 
transmit information, with some degree of reliability 
and clarity can be eliminated in terms of the 
frequency, the three-dimensional physical space 
and time period of operation, and the power used 
to radiate transmissions considered adequate to 
overcome competing noise. It has been suggest that 
in order to maximize the radio resource, there ought 
"to^be devised ". . .a standard unit of spectrum 
utilization based on a specified level of radiated 
energy density over a specified bandwidth over 
a specified geographic area." In this manner 
each _ spectral physical dimension would be fully 
utilized and considered during the decision-making 
process of spectrum allocation. U.S. Commerce 
Technical Advisory Board Telecommunications 
Science Panel, Electromagnetic Spectrum Utilization - 
The Silent Crisis 3 (1966), at 33. 


3. See R.L. Barrow and D.J. Manelli, "Communications 
Technology - A Forecast of Change" (Part I), 34 
Law and Contemporary Problems 203 (1969). 

4. See M.J. Levin, "The Radio Spectrum Resource," 

11 The Journal of Law and Economics 433, at p445 , 
ff 8. Levin . states , "At present we could conceivably 
transmit three conversations on the same frequency 
with time division multiplex, but would have to 
modulate so fast as to require more than three 
frequencies presently needed to do the same with 
’frequency division multiplex.' Should we become 
able to transmit the conversations on the same 
frequency with no change -in modulation, greater 
^^ploitation of the temporal dimension will become 
technically possible. 
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5. For a standard characterization, see Anthony Scott , 

Natural Resources: The Economics of Conservation Tl955). 


6 . Ibid . " . 

7. R.M. Coase, "The Federal Communications Commission," 
2 Journal of Law and Economics 1, at 25-35 (1959). 

8. The response of larger communications concerns to 

public needs in this area has not been great. See 
Nicholas Johnson, "Towers of Babel: The Chaos in 

Radio Spectrum Utilization and Allocation," 34 
Law and Contemporary Problems 505, at 524-5. FCC 
Commissioner Johnson considers the market allocation 
"no more than an academic suggestion, given the 
political realities," at 525. 

9. 47 U.S.C.A. § 307, 

10. Ibid. 
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AN EDUCATIONAL SATELLITE TELECONFERENCING SYSTEM 


System Coinponents 

c 

Any discussion of the alternatives for an educational 
satellite teleconferencing system bears in some part on 
the users that are being contemplated for the system. 

If the users are primarily in the governmental sector then 
one type of system will be developed. If the users are 
in the educational community then other standards and funding 
P^oi^lsms arise, and concommitantly other regulatory problems. 
Finally, if the users are both from the educational com- 
munity and the private sector some proportional sources 
of funding and regulation will need to be formulated. Thus 
the ownership and management alternatives may depend 
primarily on the categories of users that are identified. 

There has been some discussion recently over whether the 
educational community should receive special treatment from 
communication suppliers because of the nature of their acti- 
vities . The basic argument is that since the nation has a 
commitment to education that electronic teaching from a 
distance and the other uses that could be made of a satellite 
teleconferencing system should in effect be subsidized by the 
federal government or that reduced tariffs should be negotiated 
with the carriers. If one takes this argument to its logical 
conclusion, it would appear logical to provide for a unigue 
regulatory regime for a satellite teleconferencing system which 
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devoted to educational purposes and other public service 
activities. The following is an analysis of these arguments. 

The Satellite 

A major component of a satellite teleconferencing 
system will be the satellite itself. Here there are 
two alternatives for implementation of the system. 

Either the teleconferencing will make use of circuits 
available on the commercial domestic satellites or 
the operators of the system will arrange for circuits 
on a dedicated satellite launched for primarily tele- 
conferencing and related activities. 

Concerning the availability of circuits on the 
domestic commercial satellites, it is not clear at 
tliis point whether there will be a number of such 
systems or only one. President Nixon's Task Force 
has rejected the natural monopoly argument when 
applied to domestic satellite development and has sug- 
gested that any firm. should be permitted to establish 
either a general or specific domestic satellite 
system and that the ownership could be either private or public 
Further, Clay Whitehead of the Office of Telecommunication 
Policy has indicated that the AT&T - Comsat proposal for a 
domestic satellite system could create antitrust problems 
since two suppliers of communications have joined to provide 
satellite services. Whitehead indicated that the problem 
could be avoided if a public message system rather than 
a private one were provided. 
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A number of questions arise here which must 
be resolved by the FCC. One issue is whether the pro- 
curement rules of the Communication Satellite Act will 

apply to Comsat or any other domestic satellite owner 
or whether competitive buying procedures will apply 
to private satellite systems. It is also possible that 
the authorized user question will be reconsidered 
within the context of domestic satellite operation.^ 

Assuming a public service/educational basis 
for a satellite teleconferencing system, it is pos- 
sible that special arrangements will be made by domestic 
satellite operators to provide for such a system. 

The Federal Communications Commission on 
March 24, 1970 clearly recognized that the needs of 
educational institutions should be served by parties 
applying for domestic satellite systems and it is 
arguable that the utilization of a satellite tele- 
conferencing system is one of these needs. It is 
the Commission’s belief that these needs should be 
served through terms and conditions which are in the 
public's best interest and which will provide the 
greatest "peoples dividend". These benefits to the 
public can probably best be derived by providing 
education with tariffs for communication services of 
a special nature, as opposed to applying standard 
commercial tariffs to situations where the public 
stands to benefit. 

The Fee's Report and Order Concerning the Matter 
of Establishment of Domestic Communication- Satellite 
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Facilities by Nongovernmental Entities, Sec. 34, 
provides an insight as to what the Commission feels 
the nature of these special terms and conditions 
should be. That Report and Order of March 24, 1970 
states — 

Sec. 34 "All applicants should further 
address question ...(b)..." 

(b)(1) Where the proposed services in- 
clude television or radio program trans- 
mission, the terms and conditions under 
which satellite channels will be made 
available for non- commercial educational 
networks. We note that parties to this 
proceeding, such as COMSAT and the ABC 
network, have proposed to provide satel- 
lite channels without charge for the 
interconnection of public and instruc- 
tional broadcasting. We believe this 
to be in the public interest. Applicants 
proposing television or radio program trans- 
mission services should also address 
the possibility of realizing a "peoples’ 
dividend" to provide some funds for pro- 
gramming by noncommercial educational 
stations , as suggested by the Ford 
Foundation . 

(2) Applicants proposing multi-purpose 
or specialized systems should also 
discuss the terms and conditions under 
which satellite services will be made 
available for data and computer usage 
in meeting the instructional, educational, 
and administrative requirements of 
educational institutions. 

The FCC has recognized the potential of domestic 
communications satellites to assist education, and 
the result has manifest itself in the various pro- 
posals submitted by companies applying for the right 
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to construct domestic satellite systems. The majority 


of .these proposals clearly place education in a special 

category enabling it to derive certain benefits not 

applicable to commercial interests . An example of 

these benefits is shown in one of the more inclusive 

proposals by MCI Lockheed: 

For five years after the start of domes- 
tic satellite operation by MCI Lockheed 
Corporation the company will make avail- 
able transmission capacity equivalent to 
five television channels for educational 
use in the United States without charge. 

MCI Lockheed believes that this offer of 
earth station to earth station service 
is the best way to encourage experimenta- 
tion and innovation on the part of educators . 

For the remainder of the satellite’s 
operating life, similar transmission capa- 
city will be offered at a fraction of 
regularly established rates. 

By assuring a continuation of the same 
type of communications at a nominal rate, 
orderly expansion of instruction tech- 
niques and programmed administrative uses 
will directly benefit students of all ages. 


The MCI Lockheed proposal is an example of what can be 
provided for the educational community. There are 
approximately thirteen other proposals before the 
FCC, most of which make some special provision for 
the educational communication. The advent of 
satellite teleconferencing brings with it new possibilities 
for economical educational developments that were previously 
financially impossible considering common carrier 
standard transmission rates. 


- 77 - 


The FCC in 1) calling for special considera- 
tions for education and 2) calling for multiple 
applications for domestic systems has shown its 
concern over past practices and policies in the area 
of long distance transmissions. The future may 
very possibly bring increased competition into the 
communications field: Competition which is willing 

to provide special terms for educational institutions. 

In the future, common carriers may indeed find it 
advantageous to provide separate tariffs for edu- 
cational satellite teleconferencing. Regardless of 
the implications , it is evident in both the report 
and order and in the reactions by the majority of 
the companies submitting applications that the future 
holds new promise for the public and its educational 
institutions in the field of teleconferencing. 

Cable Television 

Another of the components of a satellite 
teleconferencing system will be cable communications. 
Under certain demographic situations , CATV will provide 
the most economical means of transmission for signals. 

At the present time, the regulatory regime concerning 
cable communications is uncertain. The FCC has issued 
a Letter of Intent concerning rules for cable television 

3 

regulation. The Office of Telecommunication Policy 
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is conducting a long-range policy study concerning 

cable regulation including a section on the question 

of educational access.*^ Depending on the outcome 

of the Fee’s Letter of Intent, cable regulation of 

some type will probably be promulgated by spring of 

1972. Given the desirability of connecting eATV to 

a satellite teleconferencing system, it will remain 

to analyze these new rules to determine the effect 

of FCC regulation on the overall development of a 

teleconferencing system. 

In their letter of proposed CATV rulemaking 

of August 5, 1971 the FCC states 

Broadcast signals are being used as a 
crucial component in the establishment 
of cable systems, and it therefore seems 
appropriate that certain basic goals of 
the Communications Act be furthered by 
cable's advent - the opening up of new out- 
lets for local expression, the promotion 
of added diversity in television pro- 
gramming, the advancement of educational 
and instructional television, and the in- 
creased information services of local govern- 
ments. Accordingly, we will require that 
there be one free, dedicated, non-broadcast, 
public access channel available at all 
times- on a non-discriminatory basis. In 
addition, we will require that one channel 
be set aside for educational use and one 
channel for state and local use on a develop- 
mental basis and that, upon completion of 
the basic trunk line, for the first five 
years thereafter these channels will be 
made available free. 

The FCC, just as in the case with domestic 
satellite systems, has recognized the need for economical 
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educational communications and has accordingly pre- 
scribed special conditions pertaining to rates charged 
to educational institutions . These conditions would 
obviously apply to a satellite teleconferencing 
system. 

Elsewhere on the national level, a special 
case is made for cable rates charged to education by 
groups such as the National Cable Television Association, 
the Joint Council on Educational Telecommunications , 
the National Education Association and many other groups. 

On the state level, Wisconsin’s Educational 
Communications Board has adopted a resolution calling 
for the reservation of 20% of all cable systems' 
capacity for instructional and in-school use, along 
with free cable connection and service to all elementary, 
secondary, and post-secondary schools. 

Both on the federal and state level cable 
television has proven to be one of the many areas in 
the field of communications in which the need and 
the value of efficient educational services has been 
recognized. If education is to develop to its fullest 
possible limits, it should not be expected to compete 
for services on an equal basis and rate schedule 
with existing commercial interests. Cable television, 
which is still in its infancy, shows promise (due 
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greatly to the efforts of educational groups) that 
it will categorize its areas of service and structure 
xts rates accordingly. This type of structuring will 
best serve the general public and the educational com- 
munity, and will provide for the optimum development 
of a teleconferencing system. 

Instructional Television Fixed Service (ITFS) 

A final transmission means that can be inter- 
connected to a satellite teleconferencing system is 
an ITFS service. On July 25, 1963, the FCC allocated 

31 channels in the 2500-2690 MglJ range to be used 

6 

solely for educational purposes. Designated as In- 
structional Television Fixed Service (ITFS), this 
allocation allows educational institutions to transmit 
verbal and aural programming to receiving stations 
within a radius up to 20 miles from the originating 
transmitter. These ITFS signals cannot be picked 
up on home television sets since receiving stations 
require a special antenna and down-converter. In 
June 1969, the FCC also specifically designated 
2686 to 2690 MgH for audience feedback (via FM radio)to 
ITFS stations. ^ 

As defined by Section 74.901 of the FCC Rules 
and Regulations , an ITFS station is : 
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A fixed station operated by an educational 
organization and used primarily for the 
transmission of visual and aural instruc- 
tional, cultural, and other types of 
educational material to one or more fixed 
receiving locations. 

The FCC established the ITFS service primarily to aid 

in school education, as Section 74.931 of the FCC 

Rules and Regulations states : 

Instructional television fixed stations 
are intended primarily to provide a means 
for the transmission of instructional and 
cultural material in visual form with an 
associated aural channel to specified re- 
ceiving locations for the primary purpose 
of providing a formal education and cul- 
tural development to students enrolled 
in accredited public and private schools, 
colleges, and universities. 

However, the FCC recognized that in-service training 

and administrative conferences pertaining to education 

were also worthy of special consideration, for the 

Commission stated that ITFS could be utilized for 

these purposes as well as in-school training. Section 

74.931 declares: 

(b) Such stations may also be used for the 
additional purpose of transmitting visual 
and aural material to selected receiving 
, locations for in-service training and in- 
struction in special skills and safety 
programs, extension of professional train- 
ing, informing persons and groups engaged 
in professional and technical activities of 
current developments in their particular 
fields, and other similar endeavors. 
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(c) During periods when the circuits provided 
by these stations are not being used for the 
transmission of instructional and cultural 
material, they may be used for the trans- 
mission of material directly related to 
the administrative activities of the licensee, 
such as the holding of conferences with per- 
sonnel, distribution of reports and assign- 
ments , exchange of data and statistics , and 
other similar uses. But stations will not 
be licensed in this service solely for 
the transmission of administrative traffic. 

ITFS licensing requirements further disclose 

the FCC's conscious effort to strictly limit ITFS 

allocations to educational organizations. Section 

74.932 declares: 

(a) A license for an instructional tele- 
vision fixed station will be issued only 
to an institutional or governmental organi- 
zation engaged in the formal education of 
enrolled students or to a nonprofit organi- 
zation formed for the purpose of providing 
instructional television material to such 
instutional or governmental organizations , 
and which is other wise qualified under 
statutory provisions of the Communications 
Act of 1934, as amended. 


Granted that the FCC established ITFS in order 
to aid education, the question arises as to how ITFS 
will actually achieve this purpose. The FCC's Com- 
mittee for the Full Development of the Instructional 
Television Fixed Service answered this question by 
declaring, "Ah ITFS system should play a major 
role in increasing the effectiveness of student 
learning and in providing learning resources not 
otherwise available. ° More specifically, this Committee 
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noted that ITFS helps solve educators* need to find 

a more economical and efficient means of distributing 

9 

high quality learning materials to classrooms*.' Ad- 
ditionally, several ' other characteristics unique to 
ITFS can greatly aid the educational process: 

(1) ITFS is especially adaptable for local 
school use. 

(2) ITFS is flexible because it provides a 
multichannel system that enables the 
administrator to cope more effectively 
with traditional scheduling problems 
which, up to now, have plagued instructional 
TV. 

(3) Programs may be repeated whenever required, 
and up to four different programs may 

be transmitted simultaneously. 

(4) ITFS is relatively economical to use. 

(5) When combined with other methods of TV 
transmission, it can provide electronic 
flexibility and capability heretofore 

unavailable .10 

The above characteristics are factors which influenced 
the Fee's decision to award educational interests 
exclusive use of ITFS, and they apply with equal force 
and validity to the development of a satellite tele- 
conferencing system utilizing ITFS interconnection. 

Despite the strengths of ITFS, the FCC's ITFS 
Committee is also cognizant of ITFS's limitations, , 
especially: "...the inability of ITFS, under present 

technology and rules, to reach the public outside of 
the classroom, thereby precluding nonclassroom preschool, 
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In fact , the ITFS Committee 


and other special uses. 

acknowledges the role which media other than ITFS 

can play in the educational process, when it states: 

"An ITFS system operates best in a communications 

system approach, as part of the coordinated use of 

12 

all available educational communications media." 

Again, this supports the development of a satellite 
teleconferencing educational system. 

Educational interests have received preferen- 
tial treatment concerning ITFS largely because ITFS 
possesses various characteristics beneficial to the 
educational process. Yet other media, including the 
telephone, also posses unique characteristics which 
could greatly enhance the educational process. Because 
of the value placed on education in the United States, 
it could be argued that all of the components of a 
satellite teleconferencing system should receive 
negotiated tariffs. 

It is also important not to overlook the ITFS 
Committee's great concern with the economic advantages 
of ITFS. Organizations now using ITFS could have 
initiated an almost identical service by using closed 
circuit (cable) television. However, the FCC realized 
that the costs of cable were often prohibitive, and saw 
fit to aid educational institutions financially by 
granting them exclusive rights to ITFS. It is not 
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inconceivable thab a satellite teleconferencing system 
could also be treated as a separate entity for 
regulatory purposes . 
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A Case Study; The VTisconsin Teleconferencing User Study 


In the user studies conducted at the University of 
Wisconsin it was found that the majority of current 
users of teleconferencing systems are from the educa- 
tional community with some use being made by private 
industry. Even the use of teleconferencing systems by 
professionals such as doctors and lawyers now centers 
around the educational function and the services themselves 
are provided by educational institutions and the costs are 
shared by the users and the providers of the systems . 

A breakdown of these services into the technology utilized, 
the cost, and the funding source follows. 


Eycteras Enumeration 

^ 

1) Wisconsin Medical Dial Access Program (Medical and Nurses 

Technology - A combination of In-wats and metered telephone 
lines are used to provide access to approximately 600 
pre-recorded informational tapes. 
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Cost - approximately $35 ,000/year . This includes personnel 
and telephone line charges. Expenditures on equipment 
to datq has been in the area of $5,300?"^ 

Funding - Funding in the past has been from the United Health 
Foundation and HEW's Regional Medical Program Service. 
Tenative plans call for a yearly $25. subscription rate 
for persons wishing to use the service and a per call 
charge for those not paying the annual subscription. The 
original design for the system calls for funding to 
continue only until the system becomes stable. 

15 

2) Wisconsin Heart Association Dial-Access (Green Bay and LaCrosse) 
Technology - The system uses standard telephone lines to pro- 
vide access to tape libraries in the two cities. Any 
toll charges incurred are paid by the caller. 

. Cost - Green Day - first year operating expense , including 
equipment - $704 (including tapes [tapes and equipment 
were approximately $300]). LaCrosse - first year operating 
expense, including equipment - $650 (including tapes [tapes 
and equipment were approximately $300]). 
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Funding - The Wisconsin Heart Association 


3) Campus Dial-Access Telephone Information System (proposed 

Technology - The system will use standard telephone lines 
to provide access to the tape library. 

Cost - Estimated cost of operation for the first year, in- 
cluding equipment - $859. This does not include the 
initial tape production cost of $12.26 per tape. (Capital 
equipment costs are estimated at $340.). 

Funding - University of Wisconsin. 

4) NEWIST (Northeast Wisconsin In-School Television 

Technology - Instructional television programs , primarily 
rented instructional video tapes, are broadcast over 
commercial television station WLUK, Channel 11, to 
Green Bay Area schools. Future plans include broadcasting 
these tapes over Green Bay's state educational television 
station, Channel 38, which is in the construction stage. 

Cost - NEWIST has been paying $40,000 per semester to 

Channel 11 for the broadcast of two hours of instructional 
programming per day. 

Funding - NEWIST receives funds from the Green Bay area 
schools which utilize the programming and from the 
State of Wisconsin's Educational Communications Board. 
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5 ) U.W. Green Bay Microwave System ic 

Technology - This system beams instructional microwave 
video signals from Green Bay to Marinette. It also 
utilizes telephone lines for a two way audio connection. 
Manitowoc and Menasha are included in the two-way 
audio connection. 

Cost - $12,400 per year for leasing the distribution system 
from Bell Telephone. All other costs are combined 
with other U.W. Green Bay operations. 

Funding - University of Wisconsin - Green Bay. 

6 ) West Bend - Sheboygan Classroom Link 

Technology - A "dedicated" telephone line will be used in 
the fall of 1971 to connect West Bend and Sheboygan 
classrooms, for the purpose of teaching a Spanish course. 

Cost - estimated at $1,700 for nine months of operation. 

Funding - University of W^isconsin - Sheboygan, $1,000 

West Bend, $700 


7 ) American Automobile Association^ *^ 

Technology - AAA uses Wisconsin Telephone Company's telephone 
line conferencing facilities and radio station WIBU's 
broadcasting facilities to disseminate traffic information 
to 97 of the state's approximately 123 radio stations. 
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Each hour, during holiday weekends, AAA puts out a 
recorded traffic report for the state. WIBU transmits 
the message to Southeastern Wisconsin radio stations, but 
those that can't be reached in this manner (40) are 
contacted via conference telephone call each hour. Eight 
five-way conference calls are placed per hour. 

Cost - The Telephone Company bill for holiday weekends is 
estimated to be in the area of $800 per weekend. 

Funding - American Automobile Association provides the 

service free of cost to the radio stations as a public 
service. 

8 ) Madison Academic Computing Center 

Technology - The Computer Center utilizes telephone lines 

to provide central computer access to 12 remote terminals 
within the state, and to provide an open line voice link 
(loop) between those terminals and the computing center. 
This two-way voice loop serves in the area of systems 
maintenance in that the controller has an instant two- 
way communication link with the terminals and vice versa. 

Cost - Telephone Company rates for the voice loop are $17/ 
month / St at ion , plus approximately .75/month/mile of the 
loop, plus $15/month/termination . The computer to ter- 
minal rates are the same per mile and per termination, 
but the monthly station rate is in the area of $75-$80. 
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Funding - State of Wisconsin - the majority of the terminals 
are within State buildings. 

c 

.. _?J_ - Wisconsin State Educational Television Network 22 

Technology - The proposed network will utilize microwave 
relay links between Madison, Milwaukee, Green Bay, 
Wausau, Eau Claire, and LaCrosse, Programs originating 
in any of these locations would be beamed via micro- 
wave relay loop so the other locations can rebroadcast 
the programs to their individual areas. 

Cost - Two bids for the microwave relay services were 
received. Wisconsin Telephone Company would charge 
$65, 000/year and Midwestern Relay would charge 
$48, 000/year for the service. 

Funding - State of Wisconsin. 

10) ETN-SCA 

Technology -This system utilizes dedicated telephone lines 
3.nd subsidiary communication broadcasts over the state's 
educational radio network , to program to and conference 
with numerous locations throughout the state. 

Cost - The 1971-72 Budget request calls for the following 
figures: Personnel - $54,035, System cost - $69,552, 

Supplies and Travel - $4,875. 

Funding - University of Wisconsin - Extension. Individual 
enrollees pay a tuition for courses taken. 
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11) SEEN (Statewide Engineering Education Network) 

Technology -This system utilizes dedicated telephone lines 
and the Victor Electrowriter to transmit engineering 

courses to 22 locations in Wisconsin and Northern 

Illinois. In addition to the electrowriter transmissions, 
two-way audio connections are maintained with all 
the remote classrooms. 

Cost - The annual operating cost of the system is approxi- 
mately $55,000, $13,500 of which goes for the rental 
of telephone lines. 90% of this telephone line charge 
results from the use GSA lines. Electrowriter transmitters 
cost approximately $1,100, while each basic receiver runs 
in the area of $1300. 

Funding - University of Wisconsin-Extension . Basic operational 
costs are covered by tuition paid by engineers enrolling 
in courses. Other financial support is received from the 
Trane Company, Holt Indus’tries, Kimberly Clark, and 
Ansul Chemical. 

12) Wausau School District #1 Telewriter Project (not in service J25 

Technology - This system utilized dedicated telephone lines 
and the Victor Electrowriter to provide in-service edu- 
cational programming for teachers in the participating 
schools districts. Two-way audio was maintained in con- 
junction with the electrowriter transmissions. 
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Cost - First year cost for the system was $77,146, 
second year - $55,000, third year - $47,000. 

Funding - ESEA Title III Operational Grant ^ 

26 

13 ) Milwaukee Archdiocese ITFS Operation 

Technology - The Milwaukee Archdiocese beams one-way instruc- 
tional programs to 101 receiving sites in 3 Wisconsin 
counties using ITFS. Three ITFS transmitters arc 
presently used. 

Cost - Annual operating cost is $130,000. To date $900,000 
has been invested in the system. Receivers cost ap- 
proximately $130 each. 

Funding - Milwaukee Archdiocese 

27 

14 ) Marquette University ITFS Operatxon 

Technology - This system utilizes one-way ITFS transmissions 
to Milwaukee area locations (one transmitter, 2 channels). 

Cost - Initial equipment and installation costs - $33,628, 
yearly operational costs - $5,834. 

Funding - Marquette University, Cardinal Stritch College and 
Alverno College . 
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15 ) University of Wisconsin - Milwaukee ITFS Operation 


28 

Technology - This system utilizes one-way ITFS signals for 
broadcasting instructional programming to Milwaukee 
area locations (one transmitter, 4 channels). 

Cost - The system just began operation this fall so no operating 
expenses were available at this time. Equipment cost to date 
have been in the area of $73,000. This includes the trans- 
mitter, antennas, and receiving equipment at 11 locations. 

Funding - University of Wisconsin 

16 ) Milwaukee Public Schools ITFS Operation 

At the time the research was done this system was in the 

planning stages and not operational, therefore precise 

details and figures were not available. 

17) Milwaukee Regional Instructional Television Station (WAU-27)^^ 

Technology - This system utilized ITFS transmissions in 
conjunction with telephone line feedback to provide 
instructional programming in the Milwaukee area (one 
transmitter, 2 channels). 

Cost - Annual operating budget - $32,000. Equipment costs 
and annual costs since the operation began in 1968 - 
$150,000. The investment in federally owned equipment 
located at the Veterans Administration - $183,000. 

Funding - National Veterans Administration and institutions 
participating in the program. 
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18) Maxco Internationdl (Parts Retrieval Network) 

Technology - This system utilizes dedicated open telephone 
lines on a continuous, 24 hour basis. This open network 
connects various auto salvage yards for the purpose of 
locating desired auto parts. Each subscriber is pro- 
vided with a "continuous" speaker and a hand set. 

The subscriber's request for parts is heard over the 
entire system. 

Cost - Maxco has a monthly telephone bill of between $7 ,000-$10 ,000 . 

Funding - Commercial operation financed by subscriber fees. 

The average subscriber fee is $145 per month. The 
system presently has 70-75 subscribers, one third of 
which are in Wisconsin. 

While the sampling process within the State was 
'limited by our terms of reference - State boundaries, and 
the resources available to use - the results indicate 
some definite trends in teleconferencing usage which 
may be of value to decision-making in the future regarding 
system configurations. Out of the 'eighteen telecon- 
ferencing systems which were examined it was found that 
ten utilized telephone lines either separately or in 
combination with some other transmission form. ITFS 
was used by four systems, and microwave was used by 
only two systems . Since there is currently no cable 
communications interconnection system, this transmission 
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means was not used. Since the majority of the systems 
used audio links only it may be assumed that television 
may not be significant in user evaluation of tele- 
conferencing systems. On the other hand, cost figures 
and the lack of understanding of the potentialities 
may have led to this situation. One system utilizes 
telephone lines together with an electrowriter, but 
there have been difficulties with this system. 

In Wisconsin, over $600,000 is spent yearly on 
teleconferencing systems. This is a substantial figure 
and would come to over $30 million dollars per year in 
the United States if a projection were made. While it 
is not suggested that this projection is accurate it 
does indicate possible sources of funding for tele- 
conferencing systems. If an educational effort were 
undertaken it might even substantially enlarge this 
figure. One of the factors noted in the interviewing 
undertaken to provide the Wisconsin study was that the 
people were not generally aware of the technological 
possibilities of teleconferencing. Thus it is probable 
that an educational effort would vastly enlarge the 
number of users and the amounts of money spent on the 
systems . 

Concerning funding sources for the existing tele- 
conferencing systems, it was found that the majority of 
funds originated with the State and was administered 
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through its various institutions of higher education. 
There were only two services that had federal funding, 
one using HEW Regional Medical Program funds and the 
other using National Veterans Administration funds. 

In both of these cases , funding was also provided by the 
participating institutions. The two largest systems 
were both financed by educational institutions, one 
being the University of Wisconsin ETN/SCA system 
($127,462 per year) and the other being the Milwaukee 
Archdiocese system ($130,000 per year). This is only 
logical since all of the systems operate only within 
State boundaries. The conclusion to be drawn from these 
facts, however, is that the systems are state-wide not 
because that is the limit of their content effectiveness, 
but rather because that is the limit of their funding 
competence. In the case of the medical dial-access 
system, other states must buy the system for their 
own region ..and thus create a duplication of facilities. 

On a regional basis much of this duplication could be 
eliminated. Similarly a number of the city-wide 
systems could share larger facilities if they were 
available and thus effect a savings. If funding were 
available on a federal level, it is most likely that 
certain of these teleconferencing systems would benefit 
from regional or national cooperation and cost-sharing. 
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One of the most interesting conclusions is that 
various groups are going ahead with the installation of 
teleconferencing systems that may not be the best for 
their needs and without any real understanding of 
the activities taking place in other parts of the state 
or other parts of the country. This haphazard develop- 
ment of teleconferencing systems may foreclose some 
of the optimum systems development that could be done 
if people were aware of the technological opportunities 
that were available to them. This overlapping should 
be eliminated if effective regional systems are to 
be developed, and the implementation of a domestic 
satellite system and possibly the development of a 
dedicated satellite teleconferencing system would 
encourage cooperation and coordination. An additional 
factor here is that the use of hardware by these systems 
is somewhat effected by the amount and sophistication 
of hardware sales in the region. Many of the people 
who are developing these systems do not have the time 
or funds to search out technological alternatives. The 
planning of a satellite teleconferencing system could 
provide the educational materials necessary to allow 
enlightened judgments to be made. 
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Demographic Dispersion 

One of the factors which will help in deter- 
mining the hardware mix which will be used by a satellite 
teleconferencing system will be the geographic dis- 
persion of the users. Clustering of users will provide 
cost benefits for the use of ITFS or cable as opposed 
to some alternative systems. Microwave interconnection 
will prove most beneficial in some instances. Follow- 
ing are a series of outline maps of the State of Wisconsin 
indicating the demographic dispersion of the current 
users of the teleconferencing systems in Wisconsin. 

The first chart indicates the clustering for each service 
offered in the state. From this chart is can be seen that if 
all of the existing systems were to be accommodated in 
a regional satellite system that virtually the entire 
state would have to be covered. Even when individual 
systems are considered on the following charts it is 
evident that there is no apparent clustering in the 
majority of the services. However, where a system such 
as the Wausau School District system is considered it 
is obvious that there is clustering and this would also 
apply where only one city were participating in a system. 
Again, if more people were made aware of the possibilities 
of a system of teleconferencing it may be that even 
wider demographic dispersion would take place. In 
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"the future, it will be necessary to conduct in-depth 
user studies to determine what the system configuration 
will be based on user needs and the funding sources 
that are available. 

The use of teleconferencing systems within Wis- 
consin by professional people to date is limited to their 
use of educational services provided by the University 
for continuing professional education. However, it 
is possible that in the future this user group could 
be segmented and special services could be provided for 
them on a subscriber basis. The clustering studies done 
at Stanford indicate that doctors and lawyers work in 
close proximity to one another and that some system 
configuration would be possible. However, with the 
Wisconsin Medical Dial Access System it was found that 
the highest utilization of the system was in rural 
areas as opposed to urban areas with the conclusion 
being drawn that there are library facilities and other 
sources of professional interaction available in the 
cities that are not available in rural areas. 
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The International Implications 


The development of a domestic satellite tele- 
conferencing system has vast implications for inter- 
national developments of a similar nature. Educational 
goals may be achieved by satellite teleconferencing 
and therefore it would be desirable for the domestic 
United States regulatory position to be one which 
favors international development. As Clay T. Whitehead 
said in a recent speech in Paris : 

It is conceivable that for the cost of a 
few billion dollars a year one could pro- 
vide a global EDSAT system which could 
someday lift this whole planet out of 
ingnorance , which is the cruelest form of 
disadvantage. 31 

Whitehead continued by stating that the basic problem 
goes beyond the organization of our international 
agencies and the procedures that they employ. The 
problem that he saw concerns our fundamental insti- 
tutional regulatory theory and the need for the 
development of competitive policies rather than mono- 
polistic policies. He further advocates the view 
that the problems of communications technology cannct 
be solved in a narrow technical framework but must 
be considered in the context of their political, 
social, and moral implication's. 
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All of "the above indicates that international 
concern with the development of a satellite tele- 
conferencing system for educational purposes might 
require a minimum of regulation with all attempts 
being made to ease the development of the appropriate 
technology . 

One example of the international implications 
of teleconferencing development which has, in fact, 
also determined the frequency at which educational 
satellite broadcasting will be conducted in the 
United States , is the World Administrative Radio 
Conference which was held in Geneva, Switzerland 
this past summer. The need for frequency allocations 
for educational purposes has been growing at an in- 
creasing rate over the past few years and will continue 
to do so in the years to come. The U.S. Office of 
Education has documented a wide range of current 
educational uses of telecommunications, including 
over-the-air TV broadcast, ITFS, and closed circuit 

f3.csimile and data transmission information, 
retrieval and computer-assisted-instruction. In 
many of these instances the availability of a low 
cost satellite teleconferencing system would result in 
improved service and lower costs for developing 
countries. 
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The Department of Health, Education and 
Welfare stated the importance of obtaining satellite 
distribution for educational use in its reply to 
the FCC prior to and in preparation for the WARC 
meeting. 

Education is currently accused of ir- 
relevancy; properly applied, technology 
can help solve this problem. By pro- 
viding timely, high quality programming 
through a system of interconnection that 
links colleges and universities, primary 
and secondary schools, pre-school and 
adult education centers with distribution 
centers that provide only the best in 
programming, the nation can vastly improve 
its educational system. National production 
and distribution centers are vital to 
this plan. Only in this manner can the 
necessary excellence of programming be 
achieved, and the costs be spread over the 
widest possible audience, and thus reduced. 
Satellite communication is the most cost- 
effective method of providing this service. 

It is used exclusively by commercial networks 
as the only economically feasible means of 
distributing large amounts of information.^^ 

Following is an excerpt from the U.S. Pro- 
posals for WARC dealing with the interests of the 
educational community which indicates governmental 
concern with the educational community. 

The health, education, and other public service 
interests have put forward a requirement 
for a low cost video band-width satellite 
system to meet the needs of hospitals , 
schools and universities. The 2500-2690 
MHz band is particularly suited to meet 
these public service requirements since 
present technology and existing services 
permit a low cost multi-point satellite 
system to be developed in this band. The 
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services envisioned fall into principal 
categories, (a) the distribution of TV 
program material direct to educational 
broadcast stations for retransmission to 
individual receivers, and (b) the dis- 
tribution of TV and other video bandwidth 
materials to schools, universities and 
hospital receiving installations. The type 
of satellite contemplated for this service 
would be capable of producing EIRP in the 
range of 45-50 dBW. The technical constraints 
on sharing between this satellite service, 
and terrestrial Instructional Television 
Fixed Service systems in current use in North 
America have been explored in a document to 
be submitted by the U.S. to the Special Joint 
Meeting of CCIR Study Groups (Geneva, February 
1971) which shows that even under worst case 
conditions no interference would be caused 
by the above described satellite to any 
terrestrial Instructional Television Fixed 
Service. Because the earth station reception 
equipment will be simple and very low cost, 
an allocation to the communications satellite 
service in this band could also provide 
important communication services of a demand 
assigned multiple access nature in many 
regions of the world where present communi- 
cations are not highly developed. Directional 
antennas on the satellites will make it possible 
for different countries, and/or regions to 
share the same orbit and spectrum space, 
conceivable even from the same satellite. 

If this band of frequencies were used world- 
wide for educational and public service space 
systems, the benefxts of present space tech- 
nology in this band could accrue direct ly to 
many developing and progressive nations . ^^3 


Of particular interest here is the fact that 
a number of national delegations to the WARC were 
concerned with the development of satellite systems 
for developing countries and particularly for educational 
purposes, and further that interest was expressed in the 
possible development of interactive systems. 
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At the WARC itself ^ an allocation was made 
on a global basis at 2.5 GHz for educational purposes. 
This decision illustrated the belief that, as times 
change, so must the policies of entities possessing 
the potential to aid education. The allocation 
of the 2500-2690 MHz- band to education was achieved 
because the nations of the world recognized that the 
availability of satellite , communication could quite 
possible result in improved educational services 
and lower costs. In effect, WARC decided that the 
technological innovation of satellite communication 
should not be kept from educational interests, but 
should be made available to them. 

It is especially important to note that the 
2500-2690 MHz band was allocated on a world-wide basis 
despite substantial opposition from some European and 
Asian countries where this frequency band was already 
being used for Fixed Service (FS), Mobile Service (MS), 
and Radiolocation Service (RS). In this case the needs 
of education were deemed to be more important than 
those of commercial interests, and education was 
granted special treatment by the international community. 

The above arguments all support the general 
policy position taken at the United States federal 
level that educational interests should receive 
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preferential negotiated tariffs in their use of common 
carrier facilities. If this is so, then it is likely 
that the international community would favor inter- 
national standards that would encourage satellite 
teleconferencing for educational purposes and it can 
be argued that a domestic regulatory policy should 
be adopted which will also provide encouragement. 
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Educational Access 


Given the fact that a satellite teleconferencing 
system may be largely used by educational interests, it 
becomes important to consider whether special consideration 
should be given to educational access to a satellite 
teleconferencing system or whether operated by the federal 
government or by a private entity. 

The question of whether educational interests 
should be accorded preferential treatment in a 
satellite teleconferencing system may make a sig- 
nificant difference as to the resultant industry/ 
government structure. There are a number of arguments 
that can be made for the proposition that if edu- 
cational users are the primary users of a satellite 
teleconferencing system that the system should pro- 
vide a preferential tariff structure for them even 
if common carrier lines or other regulated transmission 
means are used, since it is the entire system it- 
self that is being charged for. In any event, 
the argument can be made that in general a reduced 
tariff ought to be made available. Following are 
some of the arguments that can be offered in this 
area. 
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The argument can be made that the imposition 
of a commercial tariff would be unreasonable and 
might in fact result in a number of educational ser- 
vices being withdrawn. It could be argued that a 
satellite teleconferencing system is a specialized 
interconnected network and that it provides unique 
services and as such should be subject to negotiated 
tariffs when using common carrier lines. Through 
the negotiation of special tariffs reductions could 
be provided for to encourage certain types of tele- 
conferencing activities that would have a beneficial 
social purpose. If special tariffs were not pro- 
vided for it might be that just those segments of 
the population that it was considered desirable to 
reach via an educational teleconferencing system 
would be precluded because of a high participant cost. 

There is much evidence for the proposition 
that it is the intent of Congress to ensure the optimum 
utilization of the available means of communication 
for educational purposes at reduced cost. Section 
80 3 of the Higher Education;. Act of 196 5 states that: 

[I 9964B] AUTHORITY FOR FREE OR REDUCED RATE ' 

COMMUNICATIONS INTERCONNECTION SERVICES 

Sec. 803. Nothing in the Communications 
Act of 1934, as amended, or in any other 
provision of law shall be construed to pre- 
vent United States communications common 
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carriers from rendering, subject to such 
rules and regulations as the Federal Com- 
munications Commission may prescribe, free 
or reduced rate communications intercon- 
nection services for interconnection systems 
within the purview of this title , whether 
or not included in a project for which a 
grant is made under this title. 

The broader provisions referred to which describe the 

systems contemplated by Congress are described as 

follows in a general description of the "Networks 

for Knowledge" provisions: 

f 1778 NETWORKS FOR KNOWLEDGE 

A new program was established in 1968 
which permits groups of colleges and uni- 
versities to share technical and educational 
facilities and resources through coopera- 
tive agreements. The Commissioner of 
Education is authorized to make grants and 
contracts with public and nonprofit colleges 
and universities, other public and non- 
profit organizations , such as professional 
and academic groups, and private profit- 
making agencies , for all or part of the 
costs of planning, developing, or operating 
projects (.05). 

Eligible projects, which begin in 
fiscal 1970, may include: joint use of 

classrooms , libraries , laboratories , books , 
materials, and equipment; establishing 
library networks by preparing catalogs and 
other materials for electronic transmission 
to provide joint access to specialized 
library collections; establishing and 
jointly operating closed-circuit television 
facilities; establishing and jointly operating 
electronic computer networks in which the 
institutions share a computer for such pur- 
poses as financial and student records, 
student course work, or transmission of 
library materials ( . 10) . 
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There are no limits on the use of 
computers as part of an educational net- 
work; however, grant funds for establishing 
joint access to library collections may 
not be used to pay for electronic trans- 
mission terminals. 

Funds for establishing and operating 
the computer networks may not be used to 
pay for operating terminals at partici- 
pating institutions. Costs of using the 
central computer facilities are not allowed 
unless the costs are used to develop the 
program, maintain the facilities, or to 
pay the line-access costs of the participating 
institutions . 

The law also authorizes free or reduced 
rates for communications interconnection 
services used in this program, subject to 
the regulations of the Federal Communications 
Commission (.20). Planning grants are 
authorized for fiscal 1969. 

.05 Higher Education Act of .10 Sec. 801 (b) 

1965, P.L. 89-329, Title VIII, .15 Sec. 801 (c) 

Sec. 801(a), as added by Higher .20 Sec. 803. Text 

Education Amendments of 1968, P.L. at E 9964B. 

90-575. Text at E 9964. 

It can be argued that the above reference to the joint is- 
sue of classrooms includes a teleconferencing service 
like ETN and that it is also similar to the joint 
operation of a closed circuit television system. 

It is also apparent that the type of activities that 
are listed are those which will improve the educa- 
tional uses of communications means in the same way 
that the majority of educational teleconferencing 
systems will. 

In the Education Amendments of 1971 found in 
the Report of the Committee on Labor and Public 


- 128 - 



Welfare of the United States Senate on S. 659 
to amend the Higher Education Act of 1965 > the Net- 
works of Knowledge provisions are extended to 
fiscal 1975. 


PART H— NETWORKS FOR KNOWLEDGE 

Part H of title I extends and amends 
title VIII of the Higher Education Act of 
1965. Such title VIII authorizes grants 
to institutions of higher education and 
combinations of such institutions to encourage 
them to share their technical and other 
education and administrative facilities and 
resources. Funds appropriated for title 
VIII may be used for the development and 
operation of inter- instructional arrange- 
ments such as — 

(1) the joint use of facilities, such 
as lecture halls, classrooms, libraries or 
laboratories ; 

(2) the establishment of library net- 
works which provide access to collections 
of materials in the possession of a number 
of institutions ; 

(3) the establishment of joint opera- 
tion of closed circuit television facilities ; 

(4) the planning and operation of elec- 
tronic computer networks . 

Part H extends the authorization for 
Networks for Knowledge for four years , 
through fiscal 1975. Although this pro- 
gram has not yet been funded , the Committee 
believes that its continued authorization 
is necessary. 

Part H also amends title VIII of the 
Higher Education Act of 1965 by making 
clear that law libraries and resources of 
law schools and other professional schools 
are to be included in part of the Networks 
for Knowledge program. 
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The Public Broadcasting Act of 1967 (Public 
Law 90-129-Nov. 6,7, 1967) also contains references 
to Congressional Declarations of Policy concerning 
the public interest in educational use of communi- 
cations facilities , and specifically the Corporation 
for Public Broadcasting: 

Sec. 396. (a) The Congress hereby finds 
and declares — 

(1) that it is in the public interest 
to encourage the growth and development of 
noncommercial educational radio and tele- 
vision broadcasting, including the use of 
such media for instructional purposes; 


(3) that the encouragement and support 
of noncommercial educational radio and tele- 
vision broadcasting, while matters of im- 
portance for private and local development, 
are also of appropriate and important concern 
to the Federal Government; 

(4) that it furthers the general welfare 
to encourage noncommercial educational radio 
and television broadcast programming which 
will be responsive to the interests of people 
both in particular localities and through- 
out the United States , and which will consti- 
tute an expression of diversity and excellence; 

(5) that it is necessary and appropriate 
for the Federal Government to complement, 
assist, and support a national policy that 
will most effectively make noncommercial 
educational radio and television service 
available to all the citizens of the United 
States ; 

When the above references are directly related to 
educational radio and television, the use of long 
lines for educational teleconferencing services 
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closely approximates radio and in fact improves on 

the transmission facility in that responses can be 

elicited from the audiences involved. Thus it is 

possible to argue that the same policy factors should 

affect the development and rate structure for 

satellite educational teleconferencing. 

In addition, the 1967 Public Broadcasting Act 

contains in Section 396 (h) the "Authorization for 

Free or Reduced Rate Interconnection Service" : 

(h) Nothing in the Communications Act of 1934, 
as amended, or in any other provision of 
law shall be construed to prevent United 
States communications common carriers from 
rendering free or reduced rate communications 
interconnection services for noncommercial 
educational television or radio services, 
subject to such rules and regulations as 
the Federal Communications Commission may 
prescribe. (48 Stat. 1064: 47 USC 609). 

The rules for implementation of the above provisions 

were adopted on April 9, 1969 (17 F.C.C. 2d 155), 

Thus any planning for an educational satellite 

teleconferencing system should consider sources for 

revenue which do not require the imposition of 

commercial tariffs on the operators of the system. 

While the tariff arrived at may be free or reduced, 

it is probable that public pressure in the educational 

area would result in user subscription fees not 

providing significant revenue, and thus some form 

of subsidy would be needed. The conclusion here is that 

common carrier tariff structures will not inhibit the 

development of an educational satellite teleconferencing system. 
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The ultimate argument to be made with respect to 
educational access to an educational satellite telecon- 
ferencing system is that free service should be provided. 
The rational is that the general public has invested over 
twenty-five billion dollars in the general space program 
and that therefore any benefits to be derived from tech- 
nological advances should accrue directly to the people. 
Section 396 (h) of the Public Broadcasting Act of 1967 
quoted above gives the justification for a free service, 
and although it does not precisely order such a service 
provision, it does suggest that the Commission could pre- 
scribe it. The Ford Foundation proposal for a broad- 
caster’s non-profit satellite service had provided much 
of the impetus for this provision and at the time of the 
hearing before the Subcommittee on Communications of the 
Senate Commerce Committee the proposition was endorsed 
that the savings produced by satellite technology were an 
appropriate source of support for public broadcasting. 

The inclusion in a number of domestic satellite offerings 
for free circuits to be provided to the Corporation for 
Public Broadcasting also indicates a policy that education 
ought to have some free use of a commercial domestic 
satellite system. Thus, if a dedicated educational system 
were developed, it would only be logical to consider the 
terms under which the educational community would utilize 
the system. All of the arguments used to support the 


- 132 - 



proposition that public broadcasting ought to be given 
free use of a conunercial system could also be used in 
arguing for free services provided on a teleconferencing 
satellite system. 

In the Senate hearings preceding the Public Broad- 
casting Act of 1967 the President of the American 
Broadcasting Corporation stated: 

Since our original proposal, ABC has constantly 
advocated that in any domestic satellite system - 
either one operated by ABC or in a more likely 
dedicated system for broadcast purposes operated 
as a joint venture by the networks - educational 
television should be given free use of such 

^for transmission of programs to their 

The idea of a "peoples dividend" has not gained wide 
visibility at the present time but it is entirely possible 
that as commercial domestic satellite systems begin 
operations that the issue will become a significant one. 

The counter-arguments to this idea have primarily 
dealt with the question of the unreality of the concept 
of free service. The argument is that if one user does 
not pay for the service that payment must be obtained from 
other users or from the owners of the system. The answer 
has been that the public has already paid for the service 
since the developers of satellite systems have received 
public subsidies for their work and that the provision 
for free* rates merely extends this idea of subsidy. 


satellites 

stations.- 
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Further, the incremental cost of free services would 
probably prove to be a small part of the cost of the 
entire system. 

While it is possible that the commercial domestic 

satellite systems will make circuits available for 

educational purposes,^® it is more likely that a separate 

educational satellite system will need to be developed. 

The benef its . . . for American education will be 
possible only if non-profit systems are established. 
While projected costs indicate that the educational 
community could pay the costs of space and ground 
hardware, computers and classroom terminals and 
still realize substantial savings in the ever- 
increasing costs of education, these savings 
appear to be possible only in a system which 
stands outside the common carrier market. 37 

The development of an independent, noncommercial satellite 

system is felt to hold great promise of public benefit, 

and that studies must be conducted in order to ensure 

that this development is given every chance for success. 

Worthy of fullest exploration is the idea that 
an independent noncommercial satellite system may 
be desirable. Such a system might, or might not, 
share space and ground hardware with a commercial 
system, but each systera would be free to pursue 
its own goals with a minimum of compromise and 
confusion. Precedent exists on the ground, where 
noncommercial broadcasting exists outside of the 
framework of its commercial counterpart. To a 
wide spectrum of noncommercial users, it would 
offer the opportunity to design a system based 
upon their own needs, and to escape the present 
constraints of service-oriented tariffs and block 
allocations which prevent the small user from 
achieving economies pf scale. Many noncommercial 
applications, not presently viable, might become 
attractive.^” 
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The separation of an educational and commercial system may 
prove exceedingly difficult in terms of regulatory policies. 
The educational portion of the system might be user-sup-" 
ported or government owned and controlled. In either event 
it is likely that federally sponsored programs would 
constitute a large part of the programming and therefore 
there would be some government involvement. 

Despite various alternative configurations for an 
educational satellite teleconferencing system, it is likely 
that the financial support from user fees will not be 
adequate to meet the costs of an effective system. Thus 
it becomes a question societal priorities. As the Joint 
Council on Educational Telecommunications pointed out to 
the FCC : 


This Commission has heretofore acknowledged , that 
assistance and support must be provided to advance 
those indispensagle functions of society that 
cannot compete on a commercial basis for an 
appropriate share of national resources. Within 
any satellite communications system, as within 
other communications media, the Commission must 
be assured that there is ample room for satisfaction 
of the needs for these alternate, public-interest 
services, as well as for the needs of commercially- 
oriented communications services. 

The needs of the educational community will only be partly 

met by the development of the space and ground station 

segments of a satellite teleconferencing system. There 

will also need to be educational software development. 

Along with this there will be required research into the 
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best configuration of media technology from an educational 
point of view. Once the optimum deliver systems are 
decided upon, the question will arise of who should be 
responsible for the programming. One option would be to 
provide incentives for private firms to enter into the 
educational software production and distribution market. 
Incentives may be provided for cable television system 
operators to develop educational programming. There 
already have been plans suggested for levying a 5% gross 
proceeds tax on these systems to provide for educational 
broadcasting material. The same rational could be used 
to obtain funds from the domestic satellite companies 
that are permitted to operate by the FCC. This fund col- 
lection would be in addition to the free circuits being 
provided to the Corporation for Public Broadcasting by 
a number of the domestic satellite companies. The concept 
of providing free use for educational users of the excess 
capacity of commercial domestic satellite systems may 
also provide a means of expanding educational utilization 
of the system. The long term benefits of this arrangement 
may be questionable but since prime user hours differ with 
the commercial and educational users, it is possible that 
this could provide an interim solution to the problem. 

As the Joint Council on Educational Telecommunications stated 
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We concur in the view that provisions made by any 
satellite applicant for public broadcasting should 
include opportunities for other forms of educational 
telecommunications. Further, we find attractive 
and reasonable the MCI-Lockheed concept that the 
educational community should be able to tap without 
cost the commercial satellite operators’ excess 
capacity. We urge the Federal Communications 
Commission to keep these two principles in mind 
in examining all of the applications for domestic 
satellite service which it now has before it.'*^ 

] 

The satellite teleconferencing system can provide the 
opportunity for testing and evaluating these additional 
means of educational telecommunication, providing that a. fea- 
sible way is found to organize and finance the system. 

Finally, while general arguments can be made for 

the educational utilization satellite teleconferencing 

system, individual States may also have needs for such a 

system which will be over and above general educational 

needs , Both Alaska and Hawaii have indicated great interest 

in educational satellite development and it is possible 

that these States will prepare special briefs in favor 

of an educational system developed through federal funding. 

A UNESCO-NEA mission to Alaska in 1970 reported: 

Satellite communications for Alaska, as part of an 
overall long-range educational communications system, 
are not only feasible but necessary for improved 
communications in the state. In many respects, 
a satellite was "invented” for Alaska because of 
Alaska's unique communications problems, lack of 
terrestrial communication facilities, mountainous 
terrain, harsh climate and sparse population. 

These factors point to satellite communication as 
an ideal system of reaching all parts of the State 
on a real time basis. 
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For all of the above reasons it seems reasonable to 
expect that strong argxaments will be presented for some 
sort of accomodation for educational interests on a 
satellite teleconferencing system. Given the validity of 
a majority of the arguments in favor of special tariffs 
for educational interests it is probable that a system 
configuration should be established that provides for a 
legal regime that encourages educational innovation and 
experimentation with the system rather than a series of 
legal rules and regulations which will stifle creativity 
in this area. 
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AN OWNERSHIP AND MANAGEMENT MODEL 


If a dedicated satellite teleconferencing system 
is to be developed which has a large segment of its acti- 
vities devoted to educational and public service programming, 
there will be a need for some organizational form for 
ownership and management. It may prove necessary to 
develop a private corporation to own and manage the system 
or it may prove desirable to establish a non-profit entity. 

A joint venture between commercial and non-commercial 
interests is possible, or parallel systems could be 
developed. The major corporate model that is available 
is the Communications Satellite Corporation. 

COMSAT; The Communications Satellite Corporation 
The initial domestic legislation towards the end of 
establishing a commercial communications satellite system 
was enacted in the United States in 1962 and was entitled 
the Communications Satellite Act.^ The purpose of the Act 
was 


to establish, in conjunction and in cooperation with 
other countries, as expeditiously as practicable, 
a commercial communications satellite system, as 
part of an improved global communications network, 
which will be responsive to public needs and 
national objectives, which will serve the communi- 
cation needs of the United States and other countries, 
and which will contribute to world peace and under- 
standing . ^ 
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Through the creation of the Communications Satellite 
Corporation (Comsat),^ a private entity (but with strict 
governmental supervision), which was empowered to "plan, 
initiate, construct, own, manage, and operate itself 
or in conjunction with foreign governments or business 

II 4 

entities a commercial communications satellite system,' 
it was hoped to further international collaboration in a 
global system. The policy decision to make United States 
participation in a global system take the form of a private 
corporation subject to appropriate governmental regulation 
created internal difficulties,^ most of which were resolved 
in due course in the interests of securing early agreement 

on an international system. 

Por purposes of analysis, the basic structure of 
Comsat is that of a private corporation governed by the 
District of Columbia Business Corporation Act® which is 
nevertheless subject to regulation and control by the 
President, the National Aeronautics and Space Administration, 
and the Federal Communications Commission. It is also 
required to make detailed yearly reports of its operations to 
Congress and the President. One half of the stock of 
the Corporation is held by U.S. communication carriers and 
the other half is held by the public with limitations on 
individual holdings. There are fifteen members on the 
Board of Directors, with three being appointed by the President 
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with the approval of the Senate, six being elected by the 

conunon carriers and six being elected by the public 

stockholders. The declaration of policy embodied in 

Section 102(a) of the Act is particularly significant; 

In order to facilitate this development and to 
provide the widest possible participation by private 
enterprise. United States participation in the global 
system shall be in the form of a private corporation, 
subject to appropriate governmental regulation. 

It is the intent of Congress that all authroized 
usesrs shall have nondiscriminatory access to the 
system; that maximum competition be maintained in 
the provision of equipment and services utilized 
by the system; that the corporation created under 
this Act be so organized and operated as to maintain 
and strengthen com.petition in the provision of 
communications services to the public; and that 
the activities of the corporation created under 
this Act and of the persons or companies parti- 
cipating in the ownership of the corporation shall 
be consistent with the Federal antitrust laws.' 

Within this general statement of policy the President, 

NASA, and the FCC exercise specific functions with relation 

to the Corporation. Following are the enumerations of 

these duties. The President is empowered to: 

(1) aid in the planning and development and foster 
the execution of a national program for the establish- 
ment and operations, as expeditiously as possible, 

of a commercial communications satellite system; 

(2) provide for continuous review of all phases 
of the development and operation of such a system, 
including the activities of a communications satellite 
corporation authorized under title III of this Act; 

(3) coordinate the activities of governmental 
agencies with responsibilities in the field of tele-^ 
communication, so as to insure that there is full 
and effective compliance at all times with the 
policies set forth in this Act; 
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(4) exercise such supervision over relationships of 
the corporation with foreign governments or entities 
or with international bodies as may be appropriate 

to assure that such relationships shall be consistent 
with the national interest and foreign policy of 
the United States; 

(5) insure that timely arrangements are made under 
which there can be foreign participation in the 
establishment and use of a communications satellite 
system; 

(6) take all necessary steps to insure the availability 
and appropriate utilization of the communications 
satellite system for general governmental purposes 
except where a separate communications satellite 
system is required to meet unique governmental 

needs, or is otherwise required in the national 
interest; and 

(7) so exercise his authority as to help attain 
coordinated and efficient use of the electro- 
magnetic spectrum and the technical compatibility 

of the system with existing communications facilities 
both in the United States and abroad.” 

The National Aeronautics and Space Administration shall: 

(1) advise the Commission on technical characteristics 
of the communications satellite system; 

(2) cooperate with the corporation in research and 
development to the extent deemed appropriate by the 
Administration in the public interest; 

(3) assist the corporation in the conduct of its 
research and development program by furnishing to 
the corporation, when requested, on a reimbursable 
basis, such satellite launching and associated 
services as the Administration deems necessary for 
the most expeditious and economical development of the 
communications satellite system; 

(4) consult with the corporation with respect to 
the technical characteristics of the communications 
satellite system; 

(5) furnish to the corporation, on request and on a 
reimbursable basis, satellite launching and associated 
services required for the establishment, operation. 
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and maintenance of the communications satellite 
system approved by the Commission; and 

(6) to the extent feasible, furnish other services, 
on a reimbursable basis, to the corporation in 
connection with the establishment and operation 
of the system. 9 

Finally, the Federal Communications Commission shall; 

(1) insure effective competition, including the 
use of competitive bidding where appropriate, in 
the procurement by the corporation and communica- 
tions common carriers of apparatus, equipment, and 
services required for the establishment and operation 
of the communications satellite system and satellite 
terminal stations; and the Commission shall consult 
with the Small Business Administration and solicit 
its recommendations on measures and procedures 
which will insure that small business concerns are 
given an equitable opportunity to share in the 
procurement program of the corporation for 
property and services, including but not limited to 
research, development, construction, maintenance' 
and repair. 

(2) insure that all present and future authorized 
carriers shall have nondiscriminatory use of, and 
equitable access to, the communications satellite 
system and satellite terminal stations under just 
and reasonable charges, classifications, practices, 
regulations, and other terms and conditions and 
regulate the manner in which available facilities 
of the system and stations are allocated among 
such users thereof; 

( 3 ) in any case where the Secretary of State, 
after obtaining the advice of the Administration, as 
to technical feasibility, has advised that commercial 
communication to a particular foreign point by 
means of the communications satellite system and 
satellite terminal stations should be established 

in the national interest, institute forthwith 
appropriate proceedings under section 214 (d) of the 
Communications Act of 1934 , as amended, to require 
the establishment of such communication by the cor- 
poration and the appropriate common carrier or 
carriers; 
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(4) insure that facilities of the corranunications 
satellite system and satellite terminal stations are 
technically compatible and interconnected operationally 
with each other and with existing communications 
facilities; 

(5) prescribe such accounting regulations and systems 
and engage in such ratemaking procedures as will insure 
that any economies made possible by a communications 
satellite system are appropriately reflected in 

rates for public communication services; 

(6) approve technical characteristics of the opera- 
tional communications satellite system to be employed 
by the corporation and of the satellite terminal 
stations; 

(7) grant appropriate authorizations for the con- 
struction and operation of each satellite terminal 
station, either to the corporation or to one or 
more authorized carriers or to the corporation and 
one or more such carriers jointly, as will best 
serve the public interest, convenience, and necessity. 
In determining the public interest, convenience, and 
necessity the Commission shall authorize the 
construction and operation of such stations by 
communications common carriers or the corporation, 
without preference to either; 

{8'k authorize the corporation to issue any shares of 
capital stock, except the initial issue of capital 
stock referred to in section 304 (a) , or to borrow 
any moneys, or to assume any obligation in respect 
of the securities of any other person, upon a 
finding that such issuance, borrowing, or assumption 
is compatible with the public interest, convenience, 
and necessity and is necessary or appropriate for 
or consistent with carrying out the purposes and 
objectives of this Act by the corporation; 

(9) insure that no substantial additions are made 
by the corporation or carriers with respect to 
facilities of the system or satellite terminal 
stations unless such additions are required by 
the public interest, convenience, and necessity; 
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(10) require, in accordance with the procedural 
requirernents of section 214 of the Conununications Act 
Of 1934, as amended, that additions be made by the 
corporation or carriers with respect to facilities 

of the system or satellite terminal stations where 
such additions would serve the public interest, 
convenience, and necessity; and 

(11) make rules and regulations to carry out the 
provisions of this Act.^*^ 

In addition to the regulatory activities of the President, 
NASA, and the FCC, the Corporation is also deemed to be 
a common carrier within the meaning of section 3 (h) of 
the Communications Act of 1934 and is fully subject to 
the provisions of title II and title III of the Act. 

Within the above boundaries the Corporation is authorized to; 

(1) plan, initiate, construct, own, manage, and 
operate itself or in conjunction with foreign 
governments or business entities a coininercial communi- 
cations satellite system; 

(2) furnish, for hire, channels of communication 

to United States communications common carriers and 
to other authorized entities, foreign and domestic; and 

(3) own and operate satellite terminal stations when 

licensed by the Commission under section 201(c) (7). 

(b) Included in the activities authorized to the 
corporation for accomplishment of the purposes indi- 
cated in subsection (a) of this section, are, among 
others not specifically named - 

(1) to conduct or contract for research and development 
related to its mission; 

(2) to acquire the physical facilities, equipment 
and devices necessary to its operations, including 
communications satellites and associated equipment 
and facilities, whether by construction, purchase, 
or gift; 
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(3) to purchase satellite launching and related 
services from the United States Government; 

(4) to contract with authorized users, including the 
United States Government, for the services of the 
communications satellite system; and 

(5) to develop plans for the technical specifications 
of all elements of the communications satellite 
system. 

(c) To carry out the foregoing purposes, the corporation 
shall have the usual powers conferred upon a stock 
corporation by the District of Columbia Business 
Corporation Act.^^ 

The FCC standard of "public interest, convenience, and 
necessity" should also be included as a general regulatory 
norm . 

All of the above Comsat provisions can be used as a 
model of what the development of a special corporation for a 
satellite teleconferencing organization should approximate. 

The division of responsibilities between the President, 

NASA and the FCC could be applied with certain modifications. 

It m.ight also be possible, based on the experience of Comsat, 
to more clearly define the limits and coordination of 
regulatory responsibility. If demonstrr.tion projects are 
undertaken to substantiate the value of a satellite tele- 
conferencing system, the various legal problems that might 
could be considered and several specific alternatives 
for a management structure could be promulgated. These 
could then be tested against the responses and determinations 
made by the President, NASA and the FCC as to the regulatory 
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regime to be developed. The results of this exercise 
could then be the development of a draft corporate charter 
which could be revised and altered to coincide with tech- 
nological reality and the requirements of the political 
and legal branches of government. In this way the optimum 
satellite teleconferencing system could be developed. 
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1. Communications Satellite Act, 47 U.S.C. Sec. 701 

(1962) : For the legislative history of the Act, see 

Senate Report No. 1584, June 11, 1962; Senate Report 
no. 1873, Aug. 10, 1962; and House Report No. 1636, 

April 24, 1962, See also. Statement of the President 
on Communication Satellite Policy, Office of the White 
House Press Secretary, July 24, 1961, which contained 
President Kennedy's formulation of American national 
policy on satellite communication: Further analysis 

can be found in; Moulton, "Communication Satellites-- 
the Proposed Communication Satellite Act of 1962," 

18 Bus. Law 173, 174-5 (1962); Note, "The Communications 
Satellite Act of 1962," 76 Harv. L. Rev . 38 (1962); 
Moulton, "Some Legal Aspects of International Communi- 
cations" 41 N.C. L. Rev . 354 (1963); Segal, "Communi- 
cations Satellites - Progress and the Road Ahead" 17 
Vand. L. Rev . 677, 683-7 (1964); Levin, "Organization 
and Control of Communications Satellites" 113 U. Pa. L . 
Rev . 315 (1965) ; Moulton, "Commercial Space Communi- 
cations" 73 in H. Taubenfeld (ed.) Space and Society 
(1964) ; A. Haley, Space Law and Government 188-205 
(1963) . See Appendix y for the Comsat legislation. 

2* Comm. Sat. Act . Sec. 102(a), Sec. 102(b) continued by 
stating that developing countries should be aided, 
that the most economical use be made of the frequency 
spectrum, and that the lowest possible rates be applied 
to the services. Sec. 102(c) provided for nondiscrimina 
tory access for all authorized users, the maintenance 
of procurement competition and service offering 
competition, and compliance with Federal antitrust 
laws. Sec. 102(d) left open the possibility for a 
domestic satellite system, or "the creation of addi- 
tional communications satellite systems, if required 
to meet unique governmental needs or if otherwise 
required in the national interest." See also Sec. 

201(a) (6). Two problem areas developed as a result 

of Sec. 102(d): one concerned the development of a 

military communications satellite program, and the 
other concerned the organizational arrangements to be 
made for a domestic communications satellite program. 

3. Comm. Sat. Act , Sec. 301.'- Secs. 302 through 304 

provide for the process of organization, the directors 
and officers, and the financing of the corporation. 
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4. Comm. Sat, Act Sec. 305(a) (1). It was also authorized 

to 

"(2) furnish, for hire, channels of communication 
to United States communications common carriers and 
to other authorized entities, foreign and domestic; and 

(3) own and operate satellite terminal stations 
when licensed by the Commission." 

Sec. 305(b) listed a partial list of activities that 
the corporation could undertake in furtherance of its 
objectives. For a discussion of the conflicts of 
interest within Comsat and an evaluation of the Second 
Earth Station and Authorized User decisions. See 
Schwartz , "Comsat, the Carriers , and the Earth Stations: 
Some Problems with 'Melding Variegated Interests'", 

76 Yale L. J. 441 (1967) . 

5. Questions were raised as to the relative bargaining 
power of Comsat vis a vis European governmental tele~ 
communication agencies, and to the possibility of 
merging the facilities of the American carriers to 
provide for the most efficient use of the hardware 
and to offset high fixed costs where the unit cost 
decreases with the increasing use of plant. A 
suggestion has been made for the enactment of per- 
missive merger legislation to allow for any desirable 
restructuring which the F.C.C. finds to be in the public 
interest. Report and Recommendations to the Senate 

and House Commerce Committees, Submitted by the 
Intra-Governmental Committee on International Tele- 
communications, April 29, 1966; The Wall Street Journal , 
May 31, 1966, p28, col. 1. 

6. Comsat Act supra note 1 at Sec. 301, 

7. Id. at Sec. 102(c). 

8. at Sec. 201(a). 

9. at Sec. 201(b). 

10. at Sec. 201(c). 

11. at Sec. 401. 

12. Id, at Sec. 305. 
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APPENDIX I 


SUMMARY AND EXCERPT FROM THE FCC 
LETTER OF INTENT ON CATV 





The Federal Communications Commission has proposed cable television 
regulations, which could possibly go into effect by 1 March 1972. These 
regulations are divided into four main areas; broadcast signal carriage, 
non-broadcast channel access, technical standards, and federal-state-local 
relationships. Broadcasting Magazine. 9 August 1971, has summarized the 
proposed regulations in the following manner; 

Television broadcast signal carriage 

The rules would divide all signals into three classifications; (1) 
mandatory carriage — signals that a cable system must carry; (2) minimum 
service— a minimum number of signals that, taking television market size 
into account, a cable system may carry; (3) additional service— signals that 
some systems may carry in addition to those required or permitted in the 
two above categories. 

It is necessary to establish the frame of reference within which the 
rules would operate. First... the rules would vary according to whether 
a cable system is within the top— 50 television markets, in markets 51-100, 
in a market below 100, or not in a television market at all.... Second... 
the area within each market to which the particular rules’ll! be applicable 
[is] a zone of 35 miles radius surrounding a specified reference point in 
each designated community in the market." 

Mandatory carriage. "Two changes are to be made in the existing (grade B) 
carriage rule. The first is a requirement that all cable system must carry 
the signals of all stations licensed to communities within 35 miles of the 
cable system’s community.... An out-of-market network affiliate would be 
considered to be significantly viewed if it obtains at least a 3% share of 
the television homes in the community and has a net weekly circulation in 
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the community of 25% or more. For Independent stations, the test of 
significant viewing would be a 1% share of viewing hours and a net weekly 
circulation of at least 5%.'* 

> . 

Minimum carriage. Minimum service standards would be as follows: "(1) 

in television markets 1-50: three full network stations, three independent 

stations; (2) in markets 51-100: three full network stations, two indepen- 

dent stations; (3) in smaller television markets (below 100); three full 
network stations, one independent station. If. ..minimum service is still 
not being supplied, distant signals would be permitted to be carried as 
needed to make up the defined minimum of service." 

Additional service. "Cable systems in the top-100 markets would in 
any case be permitted to carry two signals beyond those whose carriage 
would be required under the mandatory carriage rules. Distant and out-of- 
roarket signals carried to provide minimum service would be counted against 
these additional signals so that if, for example, two distant signals were 
carried to provide minimum service, no additional signals could be carried. 
Cable systems in smaller markets (below 100) would not be permitted to 
Import network or Independent television signals beyond the minimum service 
level...." ^ 

Leapfrogging. The commission would adopt a new ru-L^ "requiring cable 
systems in the top-100 markets carrying distant independent television 
stations to carry, as a first priority, one UHF Independent station from 
within 200 miles. If there is no such UHF station, any VHF station within 
200 miles or any UHF station could be carried. The second distant signal 
In these top-100 markets would be free from restrictions as to point of 
origin...." 
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Educational and foreign language stations. "We will allow a cable 
system to carry any number of educational signals, local or distant, in 

the absence of objection We would [also] permit cable systems to it^ 

port non-English language programming [and] would not count against the 
quotas discussed previously the distant signal of a non-English language 

station when carrying these programs." 

Sports. The FCC will issue rules to prevent cables from circumventing 
local blackouts of home games by importing distant signals. As a general 
rule, however, "Cable systems will be able to carry whatever sports events 
are carried locally-including those meeting the 'significant viewing' 
test We are not unmindful of the possibility that a nationwide inter- 

connected cable network. . .could remove sports programing from conventional 
broadcast television.... It may be... that legislation may be the ultimate 
answer. ..." 

Grandfathering. "Cable systems already in operation on the effective 
date of the rules would be permitted to continue operation and to provide 
the existing line-up of signals without regard to the new requirements of 
signal carriage if that service had been previously grandfathered. . .or 
if the service were commenced in compliance with the rules after Dec. 20, 
1968, and was then consistent with the rules proposed." 

Nonbroadcast channels (access) 

All systems in the top»-100 markets would be subject to the following; 

Channel capacity. "We will not immediately require a channel capacity 
in any except the top-100 markets. In those markets we believe a 20-channel 
capacity (actual or potential) is the minimum consistent with the public 
interest. We will also adopt a rule that for each broadcast signal carried, 
systems must provide equivalent bandwrdth for nonbroadcast uses. 
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Public access, educational and government channels. "We will require 
that there be one free, dedicated, noncoramercial, public-access channel 
available at all times on a nondiscrimlnatory basis. In addition, we will 
require that one channel be set aside for educational use and one channel 
for state and local government use on a developmental basis and that, upon 
completion of the basic trunk line, for the first five years thereafter 
these channels will be made available free. ... A systems operator will be 
required to provide only use of the cable channel on a free basis; pro- 
duction costs (aside from brief live studio presentations not exceeding 
five minutes in duration) may be charged to users." 

Leased channels. "After cable systems have satisfied the [above] 
priority, they may make available for leased uses the remainder of the 
required bandwidth and any other available bandwidth.... Indeed, to the 
extent that the public-access, educational and governmental channels are 
not being used, these channels may also be used for leased operation. 

But such operations may only be undertaken with the express understanding 
that they are subject to Immediate displacement if there is a demand to use 
the channel for the dedicated purpose." 

Expansion of capacity. "Cable systems will be required to make an 
additional channel available for use as the demand arises.... Initially .. .we 
propose to use the following factor to determine when a new channel must 
become operational: Whenever all operational channels are in consistent 

use during 80% of the weekdays (Monday-Frlday) , for 80% of the time furing 
any three-hour period for six weeks running, the system will then have six 
months in which to make a new channel available. Such an N + 1 [existing 
number of channels plus one to be built] availability should encourage use 
of the channels, with the knowledge that the channel space will always be 
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available, and also encourage the cable operator continually to expand 

and update his system Inasmuch as this area of regulation is new, we 

will re-examine the N + 1 concept at an early time if unexpected problems 
develop 

Two-way capacity. "We have decided to require that there be built 
into cable systems the capacity for two-way communication. This is appar- 
ently now feasible at a not inordinate additional cost, and its availability 
is essential for many of cable's public services." 

Regulation of nonbroadcast programming. "We believe that such regula- 
tion is properly the concern of this commission.... We think that in this 
area this dual form of regulation [federal and local] would be confusing 

and impracticable Thus, we believe that, except for the government 

channel, local regulation of access channels carrying programming is pre- 
cluded, at least at this time.... Similarly, aside from channels for 
government uses, we do not believe that local entities should be permitted 
to require that other channels be assigned for particular uses. 

"...The rules... must specify nondis criminatory access on a first-come, 
first-served basis during this Interim period. .. [and] the cable operator 
must not censor or exercise program control of any kind over the material 
presented on the public-access channel. However, his rules shall proscribe 
the presentation of any advertising material (Including political adver- 
tising spots), of lotteries, and... of obscene or indecent matter." 

Production facilities. "We will require that the cable operator main- 
tain at least minimal production facilities for public use within the 
franchise area." 

Technical standards 

For the present, the commission will apply standards only to television 
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broadcast signals, not to newer services, to "assure the subscriber at 
least a minimum standard of reception quality, while at the same time 
permitting the continuation of technical experimentation." 

Federal-state/local relationships 

"We agree with the contention that federal licensing at this time 
would place an unmanageable administrative burden on the commission. 
Accordingly, we will not now take that step. Furthermore, local govern- 
ments are markedly involved.... But [we] will take steps to insure efficient 
nationwide communications service with adequate facilities at reasonable 
charges... by specifying minimum requirements in the local franchising 
process." 

Basic qualifications — choice of franchisee and service area, "We 
will require that the cable system, before commencing operation with 
broadcast signals, file a copy of its franchise with us and a certificate 
showing that the franchising authority in a public proceeding has considered 
the system operator's legal and financial qualifications, and the adequacy 
and feasibility of his construction arrangements." 

Construction timetable — franchise duration. "(T)o ensure that fran- 
chises do not lie fallow or become the object of traffic’-^ng. . .we will, provide 
that the franchise require that the cable system have an operable headend 
within one year after this commission grants a certificate of compliante, 
and that thereafter ^t meet substantial percentage figures for extension 
of energized trunk cable, such figures to be set by the local authority.... 

We will require the franchising authority to place a reasonable limit on 
the duration of the franchise, and its renewal. We think that... as a 
general guide... a franchise should not exceed 15 years." 
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significant portions of the proposed regulations arc presented 


here: 


II. Non-Broadcast Channels (Access) 


In out July 1» 1970 Notice of Proposed Rule Making in Docket 
18397-A , we stated; 

The structure and operation of our system of radio 
and television broadcasting affects, among other 
things, the sense of "community " of those within the 
signal, area of the station involved. Recently gov- 
ernmental programs have been directed toward increas- 
ing citizen involvement in community affairs. Cable 
television has the potential to be a vehicle for much 
needed comaunity expression. 

Confronted with the need for more channels available for com- 
munity expression on the one hand and, on the other, with the promised 
emergence of cable television's capacity to provide an abundance of such 
channels, we stated in our July 1, 1970 Notice the principle that the 

I 

Commission". . . must make an effort to ensure the development of suf- 
ficient channel availability on all new CATV systems to serve specific 

I 

recognized functions.*^ We will seek to serve these purposes through a 

number of Interrelated requirements spelled out in the following dis- 

♦ 

cusslon. 

We will tailor our actions to take into account the public in- 
terest considerations stemming from possible Impact of cable on broad- 
cast services. We recognize that in any matter involving future pro- 
jections, there are necessarily some risks. As we have also stated, 
what makes those risks so clearly worth taking is the chance of obtaining 
great benefits to the public from cable's new services. It follows that 
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along with making distant or overlapping signals available for the first 
time in specified markets, we should act to require a bandwidth that will 
ensure the availability of these new services. Otherwise, some cable 
operators might construct systems adequate only to the carriage of broad- 
cast signals, or might long postpone the availability of non— broadcast 
channels. We believe this would be a most unwise decision, since the 
use of non— broadcast bandwidth is of high public promise and can be 
profitable to the cable owner. Indeed, it may be the critical factor 
making for cable’s success. The public interest, as well as the cable 
industry's economic interest, may well be found in reducing subscriber 
fees and relying proportionately more for revenue on the income from 
channel leasing. In sum, we em phasize that the cable op erator cannot 
accept the dista nt or overlapping signals that will be made available 
without also accepting the obligation to provide for substantial non- 
broadcast bandwidth. The two are integrally linked in the public interest 
Judgment we have made. 

Channel Capacity (Bandwidth) 

We envision a future for cable in which the principal services, 
channel uses, and potential sources of income will be other than over- 
the-air signals. We note that AO, 50, and 60 channel systems are currently 
being Installed. The cost difference between installing 12 and 20 channel 
capacity would not appear to be substantial. We urge cable operators to 
consider that future demand may significantly exceed current projections, 
and we put them on notice that it is our intention to insist on the ex- 
pansion of cable systems to accommodate all reasonable demand. 
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At the same time, we do not want to Impose unreasonable eco- 
nomic burdens on cable operators. Accordingly, we will not immediately 
require a minimum channel capacity in any except the top 100 markets. 

In those markets we believe a 20 channel capacity (actual or potential) 
is the minimum consistent with the public interest. 

We will also adopt a rule that for each broadcast signal carried, 
cable systems must provide equivalent bandwidth for non— broadcast uses. 

This seems a reasonable way to obtain the necessary minimum channel capacity 
and yet gear it to particular community needs. Finally, the "N + 1" 
availability concept, discussed below, is also pertinent to the question 
of channel capacity. 

Public Access. Educational, and Government Channels 

Broadcast signals are being used as a crucial component in the 
establishment of cable systems, and it therefore seems appropriate that 
certain basic goals of the Communications Act be furthered by cable’s 
advent— the opening up of new outlets for local expression, the pro-^- 

yT/ 

motion of added diversity in television programming, the advancemeii^ ^f 
educational and instructional television, and the Increased information 
sep»?lces of local governments. Accordingly, we will require that there 
be one free, dedicated, non- commercial, public access channel available 
at all times on a non-dlscrlminatory basis. In addition, we will re- 
quire that one channel be set aside for educational use and one channel 
for state and local government use on a^. developmental basis and that, 
upon completion of the basic trunk line, for the first five years there- 
after these two channels will be made available free, After this develop- 
mental phase— designed to encourage sophisticated educational and governmental 


“ 162 - 



innovation in the use of local television--we will then be in a more 
informed position to determine, in consultation with state and local 
authorities, whether to expand or curtail the free use of channels for 
such purposes or, indeed, whether we should continue the developmental 
period for a further time. We do not want the free uses described above 
to constitute an unreasonable economic burden on cable system operators 
and subscribers. Therefore, a system operator will be obliged to provide 
only use of the cable channel on a free basis; production costs (aside 
from brief live studio presentations not exceeding five minutes in 
duration) may be charged to users. 

Leased Channels 

After cable systems have satisfied the priority of providing one 
free public access channel as well as the free developmental channels 
for education and government, they may make available for leased uses the 
remainder of the required bandwidth and any other available bandwidth 
(e.g. , if a channel carrying broadcast programming is blacked* out be- 
cause of our non-duplication requirement or is otherwise not in use, 
that channel also may be used for leased programming). Indeed, to the 
extent that the public access, educational, and governmental channels 
are not being used, these channels may also be used for leased operation. 
But such operations may only be undertaken with the express understanding 
that they are subject to immediate displacement if there is a demand to 
use the channel for the dedicated purpose. 

Expansion of Capacity 

Our basic goal is to encourage experimentation that will lead 
to constantly citpanding chauinel capacity. Cable systems will therefore 
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be required to make an additional channel available for use as the de- 
mand arises. 

There are many ways of administering this general goal. Ex- 
perience will be valuable to users, systems, and the Commission alike. 
Initially, however, we propose to use the following factor to determine 
when a new channel must become operational: Whenever all operational 

channels are in consistent use during 80% of the weekdays (Monday-Friday) , 
for' 80% of the time during any three-hour period -for six weeks running. 

The system will then have six months in which to make a new channel 
available. Such, an N + 1 availability should encourage use of the 
channels, with the knowledge that channel space will always be avail- 
able, and also encourage the cable operator continually to expand and 
update his system. We contemplate that at least one of the leased 
channels will give priority to part-time users; the remaining leased 
channel capacity may be used by full-time lessees. 

As mentioned above, we are aware of the risks inherent in 

* 

the N + 1 formula. A cable owner has an obvious economic incentive 
to devote his bandwidth to profitable channel leasing activities, 
and might thus be motivated to restrict use of the access channels to 
avoid triggering the N + 1 availability. A whole variety of techniques 
might, quite obviously, be employed. While it would not appear to 
constitute any problem in the immediate future, we intend to institute 
now a proceeding to assure that the N + 1 concept is not"' frustrated at 
some later date through rate manipulation; this proceeding will deal with 
appropriate future regulatory policies as to the rates charged for these 
leased channel operations for interstate services. We are also aware that 
the formula may be too rigorous and Impose economic burdens on operators. 
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The six-month period allowed for activation of new channels, 
for example, contemplates the relatively modest effort needed to con- 
vert existing potential capacity Into actual capacity. Obviously, if It 
were necessary to rebuild or add extensive new plant, this could not 
reasonably be exiiected within any six-month period. The latter consideration • 
again points up the necessity of building now with a potential that takes the 
future into account. In the new proceeding referred to above, we will 
also explore this aspect of possible rebuilding or extensive new con- 
struction that might be required under our rules. In sum, we adopt 
the 80% figure only as a general formula. Inasmuch as this area of 
regulation is new, we will reexamine the N + 1 concept at an early time 
if unanticipated problems develop. 

Two-Way Capacity 

After studying the comments received and our own engineering 
estimates, we have decided to require that there be built into cable 
systems the capacity for two-way communication. This is apparently now 
feasible at a not inordinate additional cost, and its availability is 
essential for many of cable's public services. Such two-way corimunicatlon , 
even if rudimentary in nature, can be useful in a host of ways — for 
surveys, marketing services, burglar alarm devices, educational feed-back, 
to name a few. Of course, viewers should also have a capability enabling them to 
choose whether or not the feed-back is activated. 

Regulations Applicable to Public Access , Educational, Government, and 
Leased Channels Presenting Non-Broadcast Programming 

Having provided for these access channels, we turn to the 
question of the regulation of the public access and other channels pre- 
senting non-broadcast programming. First, we believe that such regulation 
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Is properly the concern of this Commission. This is so not just be- 
cause we have required the creation of such channels and specified their 
Initial or continuing priority. As stated, the channels are designed to 
fulfill Communications Act purposes arid are Integrally bound up with the 
broadcast signals being carried over the system. It is by no means clear 
that the viewing public will be able to distinguish between a broadcast 
program and an access program; rather, the subscriber will simply flick 
across the dial from broadcast channels to public access or leased channel 
programming, much as he now selects television fare. Further, the leased 
channels will undoubtedly involve interconnected programming, via 
satellite or Interstate terrestrial facilities, matters Chat are within 
the Commission’s jurisdiction. Similarly, it is this Commission that must 
make the decisions as to conditions to be imposed on the operation of pay 
channels, and we have already taken steps in that direction. (See Section 
74 . 1121 .) 

Federal regulation is thus clearly called for. The issue is 
whether also to permit local regulation of these channels, if not incon- 
slstent with Federal purposes. We think that In this area this dual 
form of regulation would be confusing and impracticable. 

Further, we do not believe that the purposes we seek to advance 
would be served by detailed regulations at this time; rather as set forth 
more fully below, we think it is important to allow a period of consider- 
able experimentation. Thus, we believe that, except for the government 
channel, local regulation of access channels carrying programming is pre- 
cluded, at least at this time. We stress that if experience and considerations 
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brought forth In the further proceeding Indicate the need or desirability 
therefori we can then delineate an appropriate local role* 

Similarly, aside from channels for government uses, we do not 
believe that local entities should be permitted to require that other 
channels be assigned for particular uses. As stated above, this in 
our view is peculiarly a matter of federal concern*- We stress again 
that we are entering into an experimental or developmental period. Thus, 
where the cable operator and the franchising authority seek to experiment 
by providing additional channel capacity for such purposes as public 
access, educational, and governmental — on a free basis or at reduced 
charges~ve will entertain petitions and consider the appropriateness 
of authorizing such experiments, to gain further data and insight and to 
guide future courses of action* For the sane reasons, we will permit 
existing systems to continue operating under more ^^generous specifications 

than those described in this section* 

The question of what regulations we should impose at this time 
is a most difficult one. We simply do not know how these services will 
evolve. The comments received, while helpful and well'*"lntentioned , under- 
standably could not now supply definitive standards. We believe that our 
best course is to facilitate use of these channels on a first-come, first- 
served nondlscriminatory basis with only the most minimal regulations, in 
order to obtain experience, and on the basis of that experience and the 
comments received In a new proceeding, to lay down more specific regu- 
lations. We stress, therefore, that the regulatory pattern here described 
is interim in nature— —that we may make minor or indeed major changes as we 


- 167 - 



gain the necessary insight. 

Turning to our interim rules, we are guided by two main policy 
considerations: (1) to allow maximum experimentation and (2) to prevent, 
particularly during this critical early period and probably at all 
times, one entity sitting astride all this channel capacity and deciding 
what programming should or should not enter subscriber homes. 

We will authorize the commencement of cable service and, with 
that commencement, require the offering of these services. We will 
further require that, in accordance with our regulations, the cable 
system promulgate rules to apply to these services, and will require 
that the rules be kept on public file at the system's headquarters and with 
the Commission. What matters during this experimental period is not form 
but substance, and we will lay down the substantive guides that we believe 
are appropriate at this time. We believe that we have full discretion 
to act in this fashion. See Philadelphia Television Broadcasting Co . 

V. r.c.c. , 123 U.s. App. D.C. 298, 359 F. 2d 282 (1966). 

With respect to the public access channel, the rules to be 
promulgated by the system must specify nondiscriminatory access on a 
first-come, first-served basis during this Interim period. It also 
follows that, during this interim period, the cable operator must not 
censor or exercise program content control of any kind over the material 
presented on the public access channel. However, his rules shall proscribe 
the presentation of any advertising material (Including political advertising 
spots), of lotteries, and, in terms Identical to 18 U.S.C. § 1^64, of 
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obscene or indecent matter. The regulations shall also specify that 
persons or groups seeking access be identified, and their addresses 
obtained; these are reasonable requirements, and this Information should 
be publicly available. 

We do not envision any other proscriptions during this experi- 
mental period. We recognize that open access carries with it certain 
risks. But some amount of risk is inherent in a democracy committed 
to fostering ’’uninhibited, robust, and wide-open” debate on' public issues. 

(New York Times Co. v. Sullivan . 376 U.S. 254, 270 (1964)). In any 
event, further regulation in this sensitive area should await experi- 
ence and the outcome of the proceeding we expect to Initiate. For 
example, we intend to explore whether it would be feasible or desirable 
to provide subscribers a locked switch to cut off the public access or 
leased channels, should parents wish to control their children's viev;ing. 

In short, we recognize that the public access channel r-qquire- 

* ? ^ 

ments may result in many problems for the cable operator, espe‘ci|tl^^ 

f V 

during the break-in period. Effective- operational procedures cS^^;lve 
only from trial and error, and it is probable that different systems 
will have diverse problems not presently capable of being solved by 
uniform regulation. We note, for example, the need to decide how 
applications for access time shall be made, who must make them, what 
overall time limitations might be desirable, how copyrighted material 
will be protected, how production facilities will be provided, how the 
public can get some advance notice of what is to be presented, and so on. 

All these questions will probably be answered by cable systems in a number of 
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different ways. Again, we will require that the rules adopted by cable 
systems In these respects be filed with us and made available to the 
public. But experimentation appears to be the best way to determine what 
will be workable for the long run. Only with experience will we be able 
to tell what further general rules, if any, are called for. 

The cable operator, except for channels prograramed by the 
system itself, similarly must not censor or exercise program content 
control of any kind over the material presented on the leased channels. 
Specifically, his. rules shall provide for nond is criminatory access on a 
first-come, first-served basis with the appropriate rate schedule specified. 
Again, he shall obtain the names and addresses of the persons or groups 
seeking access, and shall adopt rules proscribing the presentation of 
obscene or indecent matter (in the precise terms of 18 U.S.C. i 1464), 
lotteries, and advertising material not containing the necessary commercial 
•identification. Finally, in contrast with existing cablecasting rules 

t 

(Section 74.1117), we will not require commercials only at natural breaks 
on these channels. It is our expectation that there will be experimentation 
in this respect, with some channels used entirely for advertising, some 
following the pattern of present commercial broadcasts, and others that 
of Section 74.1117. We do not wish to inhibit in any way the presentation 
of new materials over these channels during this critical introductory 
period. Again, we leave to the rule making proceeding such questions 
ns dealing with false and misleading advertising, some possible modified 
fairness or personal attack requirements, and the like. 

Liability 

Many cable operators are concerned about potential civil and 
criminal liability resulting from use of these public access and leased 
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channels. There is little if any possibility of a criminal suit in a 
•situation where the system has no right of control and thus no specific 
intent to violate the law. S^, e.g.. Baird v. Arizona Stat e Bax. ^01 

U.S. 1 (1971); In Re Stolar . 401 U.S. 23 (1971); Law Stud^s. 

. Rights Research Council v. Wadmond ^ iOL U.S. 154 ( 1971 ) ; Tates v . . 

United States . 354 U.S. 298 (1957). 

The cable operator’s real fears seem, in fact, to center mainly 
around potential libel suits. The possible number and scope of such 
actions is, however, severely limited. In Rosenbloom v. Metromedia^ 

Inc. . 39 U.S.L.W. 4694 (1971), the Court extended the "actual malice" 
rule of New York Times Co. v Sullivan , supra . , to cover any situation 
where "the utterance involved concerns a matter of public or general 
interest," Since most users will presumably air opinions on matters 
that are of at least as much "public or general Interest" as in the 
Rosenbloom case, it seems likely that their speech would come within 
the "actual malice" rule. No such malice could be imputed to a cable 
operator who had no control over the gicren program s content. 

In the unlikely event that some material presented on these 
non-broadcast channels were to fall outside the broad scope of the Court's 
recent decisions such as Rosenbloom , this would not necessarily mean 
that the system is liable. (Of course, the prograinmer would remain 
fully liable.) We have adopted the no-censorship requirement in order 
to promote "robust, wide-open debate" and for the policy reasons set 
out above; these arc, we believe, valid regulations having the force 
of law." While the matter is of course one for resolution by the courts 
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(as also would be the due process Issues raised) » we suggest that state 
law imposing liability on a system that has no control over these channels 
would frustrate federal purposes. In any event, if any problem should 
develop in this respect, it is readily remedied by Congress and, in this 
connection, we would welcome clarifying legislation. C^. Farmers 
Ed ucational and Cooperative Union v. WDAY , 360 U.S. 525 (1959). 

Production Facilities 

It is obvious that our goal of creating' a low-cost, nondis- 
crlminatory means of channel access cannot be attained unless members 
of the public have available some reasonable production facilities. 

We expect that many cable systems will have facilities with which to 
originate programming, and such facilities should also be available to 
produce program material for public access. Hopefully, colleges and 
universities, high schools, recreation departments, churches, unions, 
and other community sources will have low-cost video-taping equipment 
available to the public. Whatever sources are available, however, we 
will require that the cable operator maintain at least minimal production 
facilities for public use within the franchise area. 

In this experimental stage, when cablecasting material may 
well come from diverse sources, it could be self-defeating to require a 
cable operator to carry this material and at the same time to meet stringent 
technical standards. We note specifically that the use of half-inch video 
tape is a growing and hopeful indication that low-cost video tape recording 
equipment can and will be made available to the public. While such equip- 
ment docs not now meet our technical standards for hroadcasting, the 
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prospects for it'a improvement and refinement are excellent. Further, 
since it provides an Inexpensive means of program production, we see 

no reason why its development should not be encouraged for use on cable 
channels. 

Many elaborate suggestions have been made for comprehensive 
community control plans such as neighborhood origination centers, mobile 
communications vehicles, and neighborhood councils to oversee access 
channels. Here again the Commission will encourage experimentation 

rather than trying to enforce a more formal structure at this time. 
Applicability 

These. access rules will be applicable to all new systems that 
become operational in the top 100 markets (as defined in Section I above). 
Currently operating systems in the top 100 markets would have five years 
to comply with this section. Existing systems in markets below the top 
100 would be required to meet these access rules when and as the system 
Is substantially rebuilt. 

Our reasons for focusing on the top 100 markets may, be briefly 
stated. We have delineated these markets (within 35 mile zones) as the 
recipients of special benefits in order to stimulate cable growth. But, 
correspondingly, that growth should be accompanied by these access require- 
ments or the public will not fully receive the benefits we seek. To the 
extent that this may pose some problems for systems operating in relatively 
small communities in these markets, such systems are free to meet their 

obligations through joint building and related programs with cable operators 
in the larger core areas. 

Finally, If these requirements should impose an undue burden on 
some isolated system, that is a matter that can be dealt with in a waiver 

request, with an appropriate detailed showing. 
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IV: Federal -State /Local Relationships 


In the Notice of Proposed Rule Making in Docket No. 18892 , 

25 FCC 2d 50 (1970), we stated that we favored federal regulation of 
some aspects of cable television and local--!* e* state or municipal-- 
regulation of others under a federal prescription of standards* The 
comments generally agreed that certain areas of cable regulation can 
best be. dealt with at the federal level because states and municipali- 
ties lack the necessary resources for effective regulation. We are 
also persuaded that, absent affirmative Commission action, state and 
local bodies would be free in other areas of regulation to style cable 
growth in a manner at odds with the Commission's nationwide regulatory 
plan. Accordingly, it is our view that federal regulation is clearly 
Indicated in such areas as signals carried, technical standards, program 
origination, cross-ownership of cable and ether media, and equal em- 
ployment opportunities. And federal regulation of matters directly 
affecting programs and signals carried is, of course, entirely con- 
sistent with United States v. Southwestern Cable Co. , 392 U.S. 157 (1968). 

The comments generally advanced persuasive arguments against 

federal licensing. V^e agree with the contention that federal licensing 

at this time would place an unmanageable administrative burden on the 

Commission. Accordingly, we will not now take that step. Furthermore, 

local governments are markedly involved, since cable must make use of 

1 

streets and alleys, and local .authorities are able to bring to bear a 
special expertness on such matters, for example, as bow best to parcel 
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a large urban area Into cable districts. Local authorities are also 
in a more effective position to follow up on service complaints. 

Accordingly, we will leave a number of areas to local regu 
lation, but will take steps to insure efficient nationwide communi- 
cations service with adequate facilities at reasonable charges. And 
we will expect to accomplish this by specifying minimum requirements 
in the local franchising process. 
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THE 1971 WARC CONFERENCE 



At the Conference which was held in Geneva during June and 
July of 1971 over 700 delegates from 101 countries concerned 
themselves with the development of a new framework for the 


-176-/1 



use of satellites in space telecorr.municatlons . Seven major 
committees were formed including those in the areas of 
teclmlcal matters, allocation, regulation, and editorial 
matters. Working Groups and smaller sub-groups were 
established to facilitate the work of the conference. The 
input to the conference cane from proposals submitted by 
member administrations and reports by the permanent bodies 
of the ITU. Of particular importance here was the CCIR 
report based on its Joint Special Meeting of January and 
February, 1971. There were over documents in the main 
series at the conference in addition to numerous working 
documents and other papers. The output of the conference 
originated with the sub-groups and then proceeded to the 
working groups and the committees. Following this the 
materials were considered by the editorial committee and 
finally discussed by the conference in plenary sessiQ^""! 

The final acts of the WARC were signed by the partic^^^ing 
delegations and are now subject to approval by the members 
of the ITU. The final acts themselves vary greatly and 
relate to both technical regulations which will result in 
revision of the Radio Regulations as of 1 Januaiy 
1973 which will be binding on members, and also resolutions 
and recommendations which do not have a binding nature. 
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Frequency Allocations 


Concerning frequency allocations, the WARC provided for 
a number of allocations to various space radio-* communication 
services. However, particular limitations and constraints 
concerning technical characteristics, notification, regis- 
tration and coordination procedures circumscribed the 
allocation process. Further, footnotes were employed as a 
procedural device to modify certain frequency allocations. 
Since in any international conference there is bound to be 
some necessity for compromise, the results of the V/ARC can- 
not be judged solely from a technical point of view but 
must also be evaluated in terms of the conflicting interests 

A 

that wore present and the resultant negotiations. 

The allocations of the WARC for television and radio to the 

fixed satellite service included both the point-to-pb-int ■ 

/ 

communication satellite service and the distribution v ? 
satellite service. Further new allocations were made to 
the broadcasting satellite service. Subject to many of 
the constraints commented upon above the following frequency 
bands were allocated to the broadcasting satellite service: 
MHz V/O-890 Region 2 on a shared basis with 
MHz 582-606 Region 1 other space services (fixed, 
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MHz 606-790 Resion 1 mobile, radio-navigacion) . 

MHz 710-942 Region 3 

In the range 2500-2690 MHz, the allocation vas made for 
Regions 1 through 3 on a shared bas5.s with the additional 
provision that the use of this band by the broadcasting 
satellite service is limited to domestic and regional 
systems for community reception, and that such use is 
subject to agreement among the administrations concerned. 

The same provisions were also adopted for the fixed satellite 
service in this band. 


Additional allocations of interest are as follows: 

GHz 11,7-12.5 Regions 1-3 on a shared basis (fixed, 

mobile", terrestrial broad- 
casting) 

fir 

The above allocation was made with the provision that^^ 
existing and future fixed, mobile and broadcasting services 
would not cause harmful interference to broadcasting 
satellite stations operating in accordance with the 
decisions of the appropriate broadcasting frequency assign- 
ment planning conference. 


“ 179 “ 



GHz 

22.5-23 

Region 3 on 

a shared basis 


GHz 

41-43 

Regions 1-3 

on an exclusive 

basis 

GHz 

84-86 

Regions 1-3 

on an exclusive 

basis 


A detailed list of the allocations can be found by con- 
sulting the final acts of the V?ARC conference. One of 
the significant implications growing out of these fre- 
quency allocations is the increased interest sho\%ni by 
the representatives of the developing nations. As the 
technology develops, more and more national acmmistra 
tions are beginning to realize the potential of the 
broadcast satellite for educational and informational 

purposes, and therefore it becomes important to see that 
as many nations as wish to can participate in satellite 


communication in an optimum fashion. 


In addition to frequency allocation, technical reguiStofV 
provisions were considered at the Vi*ARC which concerned pro- 
cedures for the determination of the coordination area 
around an earth station, and similar matters which can be 
found in the final acts of the WARC. These provisions are 
extremely complicated and require an extensive technical 
background on the part of the reader. 
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General Resolutions 


-On a more general level, the v;ARC was concerned with e^qualit 
among nations in the use of frequency bands for space radio 
communication services. A resolution was passed which 
should be of special interest to developing nations which 
are considering developing their own or regional systems, 
but have not yet begun. The problems of pre-emption of the 
frequency spectrum and the geostationary orbit had been 
raised a number of times at the WARC, and the follovying 
resolution v?as an attempt to allay the fears that had 
been expressed. The conference: 


"Consi dcri.f!^ that all countries have eoual rights 
in the use of both the radio frequencies alloca- 
ted to various space radiocommunication services 
and the geostationary satellite orbit for these 
services; 

Taking into account that the radio freauency 
spectrum and Che geostationary orbit are 
limited natural resources and should be most 
effectively and economically used; 

vpe; that the registration with the ITU of" 
frequency assignments for space radiocommunica- 
tion services and their use should not provide . 
any permanent priorities for any individual 
country or groups of countries and should not 
create an obstacle to the establislimep.t of 
space systems by other countries....”^ 

It is not as yet clear what impact this resolution will 

have on the launching and deployment of satellites for 
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comnuinicati.on purposes, but it docs indicate an awareness 
of the situation and an opinion that the allocation of 
frequencies and the utilization of orbital slots may not 
be a purely technical matter, but may have significant 
political and developmental facets. 


The V7ARC also adopted a resolution dealing with the 
establishment of agreements* and associated plans for the 
broadcasting-satellite service. In the operative para- 
graphs of this resolution it was stated; 


"That stations in the broadcasting satellite 
service shall be established and operated^in 
accordance v’ith agreements and associated plans 
adopted by world or regional administrative 
conferences, as the case may be, in which all 
the administrations concerned and the admini- 
strations whose services arc liable to be 
affected may participate; 

That the Administra tive Council be requested 
to examine os soon as possible the ruestion of 
a world administrative conference, and/or 
regional administrative conferences as re- 
quired, with a view to fixing suitab jL^e dates, 
places and agenda; 

That during the period before the entry into 
force of such agreements and associated plans ’ 
the administrations and the IFRB shall apply the 
procedure contained in Resolution No. Spa G,”(^ 

The interim arrangements referred to in the preceding para- 
graph have been adopted and this means that satellite 
broadcasting systems can be established before any specific 
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plans have been established. Since there v?as some contro"* 


versy over the desirability of such plans, this is 
probably the best alternative. 




One additional problem which was considered in detail by 
developing nations at the WARC was that concerning the 
possibility of the reception of unwanted satellite broad- 
casts. This is often referred to as the spillover problem. 
While it was beyond the competence of the ITU to be con- 
concerned with questions of problems content control and 
the political aspects of propaganda broadcasting, the 
WARC did produce a new regulation for inclusion, in 
Article 7 of the Radio Regulations which states: 


”In devising the characteristics of a broadcasting 

space station, all technical means available shall 

be used to reduce, to the maximum extent practi- > 

cable, the radiation over the territory of other 

countries unless an agreement has been previously 

reached with such countries 


It is apparent that such a regulation wiljf**Be effective 
only to the extent that there is no open hostility between 
the nations involved. Technological developments in the 
area of beam- shaping may also help to negate this problem. 


There were also a number of definitions developed at the 
WARC which can be found in the final documents of the con- 
ference. There was general disagreement as to the 





adequacy oi: these definitions, and there v;ere found to be 
inconsistencies with definitions that have been used by 
UNESCO and other international organizations. This area 
will require further study and negotiation at future 
conferences. 

It is still much too early to assess the full value of the 
VJARC, but it is apparent that there is international con- 
cern over the utilization by all nations of the space 
broadcasting potential and that this concern will be 
growing in the future. At the 1973 Plenipotentiary 
Conference of the ITU, many of the issues mentioned above 
vill be discussed again in different forms and it would 
be desirable for all nations to devote some considerable 
time to preparing for this meeting. 
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FOOTNOTES 


1. Resolution Spa D. "Relating to the Use by All Countries 
with Equal Rights of Frequency Bands for Space Radio- 
communication Services," WARC, June-July, 1971, Geneva. 

2. Resolution Spa F. "Relating to the Establishment of 
Agreements and Associated Plans for the Broadcasting- 
Satellite Service," WARC, June-July, Geneva. 

3. Reg. 428A for inclusion in Article 7 of the ITU Radio 
Regulations. For a consideration of this problem, see 
also the reports of the U.N. Working Group on Direct 
Broadcasting Satellites. 
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APPENDIX III 


THE DEVELOPMENT OF THE TELECOMMUNICATIONS INDUSTRY 


/ 



Appendix 


THE DEVELOPMENT OF THE 
TELECOMMUNICATIONS INDUSTRY 


The chief non- government users of the radio spectrum are the communi- 
cations carriers who qualify as public utilities and are regulated by the 
federal agencies. The monopoly franchises were gained by the carriers in 
the 1930 ’ s with the emergence of the philosophy of the natural monopoly. 
Competition was considered wasteful, costly and inefficient - thus the promotion 
of the public interest was equated with the successful operation of the 
common carrier system. Common carriers were entrusted with the maintenance 
of systemic integrity and the duty of planning regional and national 
requirements. In return for a franchise grant, the carriers were obliged 
to submit its expenses, revenues, profits, and services to public scrutiny 
and review. 






That particular regulatory scheme was explained in terms of 
promoting the general welfare. Carrier planning on a larger scale was 
expected to guarantee the efficient use of plant and facilities because 
of the carrier's ability to determine overall requirements, alternate 
routings, and reserve capacity for a given area. It was also assumed 
that carriers would innovate at a rate sufficient to maintain the quality 
of service and satisfy the needs of subscribers. 

The role of the regulatory agency in this scheme is and was tO 
prevent the carriers from employing its monopoly base to assign extortionist 
prices from the subscribing public. At the same time, the regulatory 
agency must allow the carriers sufficient revenues to compete in the capital 
market. However, the task of .discovering the interest of the carriers 
and the public interest (consumers at large) is very difficult. The 
regulation process, in the United States, has attempted to combine the 
Incentives of private o^jnership with the constraints of public regulation 
in the Communications and some other industries. The verdict on the suc- 
cess of this policy will be more easily reached upon the examination of the 
carrier and related industries. 

In the United States, the domestic telecommunication carriexs provide 
two broad types of service. The first is a message telephone service con- 
sisting of the dial-up service rendered on a local exchange basis or on 
a long-distance or toll basis. The second service consists of leased circuits 
to communication service subscribers on a private or exclusive use basis. 

Those circuits can be utilized for voice, data, facsimile, or video signals. 

The major portion of the nation's public telephone service is supplied 
by the American Telephone and Telegraph Company (AT&T) and its member operating 
companies, AT&T acts as both a holding and an operating company. AT&T and 
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its affiliates provide 84 per cent of the local exchange telephone market, 

2 

with particular concentration in the urban areas. Of the remaining 
share of the market, 6 per cent is supplied by the General Telephone 

3 

and Electronics System, and the rest by various independent utilities. 

Public service is also supplied by the Western Union Telegraph 
Company in the areas of message telegraph transmission, telegram service, 
and the TELEX service, a switched teletypewriter service. Although the 
public message service has declined in recent years, Western Union has 
experienced growth in the TELEX service, automated information services 
(INFOCOM and SICON) and in government leased services. 

In order to gain a total picture of the communications industry, 
a short examination of the telecommunications equipment market is also 
necessary. This is particularly important because the equipment market 
is derived from the demand for communications services, while equipment 
prices are one of the factors which the FCC considers in, its rate-setting 
process. 


Similar to the communications services sector, the equipment market, 
which is not publicly regulated, is dominated by one manufacturer and supplier, 

this being Western Electric, AT&T's subsidiary and supply agen^ /.Jestern’s 

In 

sales account for about 84 per cent of the equipment market, with 90 per cent 

4 

of these supply purchases going to AT&T and its affiliates. The bulk 
of the remaining Western sales are purchased by the United States government. 
The remaining share of the market, about 16 per cent, is dominated by the 
supply affiliates of the General Telephone System (Automatic Electric, Lenkurt, 
and Sylvania), General's affiliates ^account for some 50 per cent of that 
market, ^ 


The statistics provided above clearly present the salient characteristic 
of the teleconummications industry - the common carrier - supplier relationship 
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defined also as vo.rtical integration. The AT&T and Western Electric 
relationship extend into the research and development field, for each 
own 50 per cent of Bell Laboratories, and make up what is commonly 
known as "The Bell System." Likewise General Telephone and Electronics 

System is also vertically linked with its supply affiliates. 

The integrated structure is a key industry factor for a number of 

reasons. First, the quality and type of service offered by the carrier 
Is dependent on the nature of hardware provided by the integrated supplier. 
This also implies that equipment costs translate into prices charged to 
subscribers and users of communication service. Some 65 per cent of AT&T's 
plant investment is dependent upon purchase from Western Electric.^ 

Second, the purchasing patterns of the integrated carrier acts to 
restrict market opportunities to outside suppliers. At the same time, 
the structure also controls the rate of technological advance through 
Integration and procurement policies. ^ Because the integrated supplier 
takes the bulk of its needs from captive supply affiliates, the utility- 
supplier relationship also constricts market opportunities and dictates 
technological developments at that level. * 

Finally, the common ownership of carrier and supplier poses additional 
problcms^for the regulatory agencies. The supplier holds a captive market 
In the hardware field, while at the same time, as a private concern, it argues 
that its risks are similar to other manufacturers and thus immunity from 
public regulation is created. However, at opportune times the supplier 
also pleads that indirect regulation via public control over utilities 
should place it beyond the reach of antitrust legislation.® 

It is clear that the integrated supplier would prefer to sit on the 
fence separating antitrust and regulation. This would not be unworkable 
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if the public interest would be protected through various safeguard 
measures. But with the increasing demand and technological change 
in the communications industry, a sheltered static entity cannot be 
tolerated. The public interest would best be served by injecting dynanism 
via entry of new suppliers of both telecommunications equipment and service. 
The best means to do so, especially in view of teleconferencing needs, will 
become apparent after the examination of the evolution and state of the 


present system. 


The early history of the communications industry formed a pattern * 

which strongly influenced its latter evolution. Subsequent direct as well 
as indirect policies by government bodies (federal agencies and the legis- 
lature) also contributed to the present situation characterized by vertical 
integration and domination by a single carrier and supplier. 

The pattern of development was by the creation of the Bell Company 
based on Bell’s telephone patent in 1876. The company was challenged by 
Western Union on the basis of improved telephone service, but the firms 
realized that protracted conflict would prove too costly. In 1879 an agreement 
between the firms created monopoly, with Bell acquiring total control over 
voice communications, [g 

The following years. Bell, in addition to its original pate'tvb. 


iginal pate't^. 


purchased patent rights of new developments and proceeded to take advantage 
of its long-distance capability. Bell licensed operating companies in a 
manner that gave it financial control through stock o^^mership and income 
through rental fees. The long- line capability was used to establish a 


department which would weld individual companies into a nationwide system. 
In 1882 Bell acquired control of Western Electric to serve as an equipment 
supplier. 


- 190 - 



These early developments In Bell's corporate history gave it an 
impetus and ability to overcome any competition after the basic patent 
rights expired# Bell was ablcj in the period of 1895 to 1913 > to 
a) destroy their competitors' efforts in the long-distance telephone 
system, b) exercise political pressure to curb the growth of the in- 
dependents, c) refuse successfully, to interconnect with non-Bell companies, 
and d) pursue an aggressive program of independent telephone property purchase. 

Thus, by 1913 Bell had eliminated all competitors and was on the 
verge of realizing its goal of "one system, universal and intr a- dependent." 

The only obstacle in its way were the early state regulatory commissions. 

Bell approached this challenge with a view of achieving rapport with the 
regulators. Key policies were enlightened - management behavior, corporate 
statesmanship,' quality of service, and financial conservation. Thus the 
regulatory concern over matters affecting market structure and price was 

minimal . ; 

The regulatory agency allowed Bell to make various horizontal 
acquisitions in the 1930's without a challenge. The vertical acquisition 
of Western Electric in 1881 allowed Bell to control and also to control the 
equipment side of the telecommunication market, and went unchallenged for 
years. In fact during this formative period, the enforcement of antitrust 
legislation was low-key. All this changed in 1949 when the Department of 
Justice charged that Western Electric's control of the hardware market in- 
fringed the Sherman Antitrust Act. It sought to divest Western Electric 
from the Bell System and require AT&T and its operating companies to purchase 
equipment in the competitive market. Basically the Justice Department 
wanted to restructure the hardware market with the aim of restoring free 
competition and market rivalry. 
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The suit was abandoned in 1956, and the Department watered. down 
its demands, A consent decree was entered by the Department which was 
radically different from the original divestiture action. The decree 
required Western to forfeit certain noncommunications subsidiaries and 
required Bell to open its patent portfolio to all firms on a royalty- free 
basis. However, nothing else changed and Western Electric still remains 
Bell System's exclusive supplier. 

There was some controversy as to the reasons for the weakness of 
the 1956 consent decree. The Justice Department felt it could not win 
the case, that the FCC could adequately regulate Western, and that divestiture 
would lead to higher rates. Critics meanwhile contend that the above 
explanation is not well founded and that Western's role as an important 
defense contract supplier was the main factor against divestiture. 

The role of merger policy in the independent communications 
Industry is similarly neglected. Some 80 per cent of 1,800 firms are of 
the holding company operation and control type. The regulatory agencies 
have allowed horizontal and vertical mergers with few exceptions. Thus 
the independent market is also typified by a vertical relationship structure, 
utility- supplier links, which tend to restrict market opportunities for 
nonaff iliated suppliers. 

Further buttressing of the vertical integration structure is done 
through various indirect policies. These include tariff practices filed 
by the carriers, government practices and import duties on telecommunication 
equipment. 

Tariff practices fall under two categories - interconnection and 
• foreign attachment tariffs. The first refers to a rule forbidding customer 
communication systems from being attached to the telephone dial-up network. 

The FCC has upheld the rule in many cases such as Western Union's effort 
to interconnect its relay system or the video broadcasting microwave relay 
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system which has to be phased out in areas where AT&T introduces its 
own facilities. The latter practice, the foreign attachment tariff, 

Is used to prohibit customer owned equipment from being attached to the 
carrier's switched lines. Both of these practices have kept out independent 
suppliers and also limited the consumer's choice to leasing equipment from 
the carrier alone. 

The other indirect policies are also twofold. The government 
buying practices reinforce the existing system because it generally leases 
carrier services. Meanwhile the tariff policy has sheltered the domestic 
market from foreign competition by assigning about a 16 per cent ad valorem 
duty on imports. In sura, these policies have also helped to maintain the 
utility supplier relationship. 

Much has been written so far about the evils of vertical integration 
in the communications industry, but this basic premise must also be justified. 
In a highly competitive market where cost efficiency is important and there 
are no artificial restraints to entry some economist recommend vertical 
integration. However, in a market where one firm has substantial monopoly 
power this may not be true. 

A public utility has monopoly power and is regulated by government 
agencies. Market forces do not affect the utilities and entry is forbidden. 
Thus monopoly power, although suspended has a great potential. 

The regulation must be effective because carriers generally dislike 
close scrutiny, but at the same time like direct and indirect policies 
which keep out competitors. This presents the dangers of rate manipulation, 
inflated prices and rate of return valuations. Costs may be incurred for 
lobbying, public relations and market protection. It can also lead to 
price-fixing in relation to its suppliers and at the public expense. Finally, 
Innovative efforts may be stifled. 
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The above dangers are even more crucial where the utility- supplier 
relationship exists • There is an opportunity to channel the monopoly 
power to submarkets* Thus large suppliers also behave like regulated firms* 
The supplier can siphon its monopoly power to other markets and its relation- 
ship to non- integrated suppliers* The avoidence of such practices calls 
for vigorous actions by federal agencies which will be suggested in a 


subsequent section. 
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APPENDIX IV 


THE PUBLIC BROADCASTING ACT OF 1967 



81 Stat. ] PUBLIC LAW 90-129-NOV. 7, 1967 

Sec 3. The medals authorized to be issued puRuuiit to this Act *»••• 
shall be of such size or sizes ami of sud» metals ns sbaU be 
by the Secretary of the Treasury in consultation ■^%»tii such Board. 

Approved November 4, 1967. 


November 7, 1967 
tS. 11601 


Public Broad- 
cast Ing Act of 
1967* 


Public Law 90-129 

AN ACT 

To ntucud the Co.uaiuuu-uti.«.s .Uf of UW hy ext.-iulit.i; 
proviso ms Ihvrt-nf n-latim: tn -runts for rcmsiriK*non nf 
Ti«Ion hrnatk-ustin- fucilitU^s. I»y mitlinrizinp ussistam^ m the constructi 
DoiJi‘»iuiuH‘rri«l etlu<*atiou;U nidio brcuuU-nsting facilities, by establishin© 
n corporuti..., .n assist it. esmUll-shius; inm.vative educational 

tiroerams. t» (aeilitafo eUmationnl iirofiram Hvailahility. uiid to «‘d *he 
!»l>ertitiou nf l^rortilraMiiiK finUities; mid 

prehensive study of instnu-tiomd television and radio: and for other 
puriKises. 

fir It r, weird hu the Swwtr and IIouw of Ifriwr^rntaficcit of the. 

J’n'ded Stntrfi of A 7 iwrwn in ronffrr»» a.x.xc«?fc/ctA That this Act may 
Ik; cited as the -‘Public Broadcasting Act of 190 ( . 

TITLE I— (X)XSTIirCTIOX OF FACILITIES 

EXTENSION or nCKATlON OK rt.N.STnVfTlON (!l:.\NTS FOR F.DCC.\TION.\L 

UROADCASTINCc 

Sep. 101. (a) Section 3!)1 of the Communications Act of ,, j,.,, 

use 391) is amended bv inserting after the fii-st sentence the folio 
in<T new sentence; -TItcre are also authorized to be aiipropnated for 
cam in.^ out the punmscs of such .section, Alt) .lOO ()00 for the hsca 
veai^emling June 30, is I-.'. .500, 000 for the hscal year end ui^ 

June 30, 1 W!\ and $1.5,()0iM)t!t» f«.r the hsca! year endnig June 30, lO.a 

(b) The last sentence of such section is amended by stiikuig out 
‘Muly 1, 19()S'‘ and inserting in lieu thereof -July 1, 19i 1 . 

M.CXIMVM O.N ORANTS IN .\NV .ST.\TE 
Skc 102. EH'cctive with respect to grants made from appropria- 

lio,., ior m.y r.sc»l V,;,,- ;,f.or .U,,« W 

of section :VJ2 of the ComimmicittiodS Act of 19-^4 (4i Lo.L. 
is iirueiKled to re<id J’ls follou's: ^ 

^(b) Th' total of the "rants made under this part from the appro- 
m-iatiou for anv Hscal vear for the construction of noncommoicial 
. Iducational tele'vision broadcast iiig facilities 

- cational radio broadcasting taciliues in any State may not exceed 
81^ per centum of such appropriation. 

NOKCOMMKRCIAh >U>UCATION.\L RADIO BROADCASTING FACILITIES 

Sec 103 (a) Section 390 of the Comntunications Act of 1934 (4< 

U.S.C. 390) is amended by inserting ‘hioucommercial before -educa- 
tional’' and bv insert in" -or radio after ••television . 

(b) Subsec'tion (a) of section 392 of the Communications Act of 

1934 f47lISC .392(a)) is amended by — . 

(1) insertiii" “noncommercial" before -‘educational And by 
insWting “or radio" after “television'’ in so much thereof as pre- 

‘^l 2 )^sTr^k'm|out^ clause (B) of such paragraph and inserting 
in lieu thereof “(B) in the case of a project for television facihtie:,. 
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[81 St AT. 


76 St«l« 65, 
47 use 392. 


PUBLIC LAW 90-129-NOV. 7. 1967 

the State noncommercial educational television agency or, in the 
case of a project for radio facilities, the State educational radio 

'"^(S^mUrtinjr “(i) in the case of a project for television facil. 
ities” after “Fd)'’ and ‘-noncommercial ’ before “educational’ 
in paragraph (1)(D) and by inserting before the scjmcolon at 

the end of such pai-acraph or (ii) in the case, of a project for 
radio facilities, a nonprofit foimdation, corporation, or association 
which is organized primarily to engage in or encourage non- 
commercial educational radio broadcasting and is eligible to 
receive a license from the Federal Commumcations Commission; 
or meets the requirements of danse (i) and is also organized to 
engage in or encourage such radio broadcasting and is eligible for 

sucii a license for such a radio station”; 

(4) strikinir out “or” immediately preceding (D) in para- 
craph (1), aiid bv striking out the semicolon at the end of siieh 
paragraph and inserting in lieu thereof the following: “, or (E) ,i 
municipalitv which owns and operates a broadcasting facility 
transmitting only noncommomal programs: ; 

(5) striking out “television ' m paragraphs (2), (3), and (1) ot 

^"^(erstriSiig out “and" at the end of paragraph (3), strikmg 
out the period at the end of paragraph (4) and yiserting m heu 
thereof and”, and inserting after paragraph (4) the following 

"^''(fi'ThatVin the case of an application with respect to radio 
broadcasting facilities, there has been comprehensi ve planning for 
educational broadcasting facilities and services in the area the 
applicant proposes to serve and the anplioant has ’n 

such pl.anning, and the applicant will make the most efTicieiU use 

of the frequency assignment.” , ,, • ij 

fcl Subjection (cl of such section is amended by inserting (1) 
after“(c)” and “noncommercial” before “educational television broad- 
casting facilities”, and by inserting at the end thereof the following 

”*“(21^^In or^ler to assure proper coordination of constrnefion of non- 
commercial educational radio brcaclcasting facilities 
which has establislied a Slate educational radio agency, each 
for a grant under tliis section for a project for '•onstruction of ^ 
facilities in such State, other than such agency, sna 1 notify 
of each application for such a grant which is submitted by it to tne 
Secretary, and the Secretary shall advise such agency with respect to 

the disposition of each such application. ’ . «nnn 

(d) Subsection (d) of such section is amended by inserting non- 
commercial” before “educational television” and inserting or noncom- 
mercial educational radio broadcasting facilities, as t] ?«pnse may Iw, 
after “educational television broadcasting facilities m clauses (-) 

Subsect ion (fl of such section is amended by inserting “or 
radio” after “television” in the part thereof which precedes paragrapli 
n) by insert ini? ‘‘noncommercial'’ before “educational television pu - 
• poses” in paragraph (2) thereof, and by inserting “or noncommercial 
educational radio purposes, as the case may be after educational t 

vision purposes” in such paragraph (2). ... /.»ttc n i<s 

(f) (1) Paragraph L2) of section 394 of such Act (4i U.S.C. 394) is 
nmended bv inserting “or educational radio broadcasting faciliti(» 
after “educational television broadcasting facilities, and by inscrti g 
“or radio broadcasting, ns the case may be ’ after necessary for tele- 
vision broadcasting”. 
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81 Stat.] public law 90-129^NOV. 7, 1967 

(2) Parugraph (4) of such section is amended by striking out “The 
term kState cducationnl television agency^ means’^ and inserting in lieu 
thereof “The terms ‘State educational television agency’ and ‘State 
educational radio agency’ mean, 'with respect to television broadcasting 
and radio broadcasting, Vespectively,” and by striking out “educational 
television** in clauses tA) and (C) and inserting in ISevi tliereof ‘\sucli 
broadcasting”, 

(g) Section 397 of such Act (47 U.S.C, 397) is amended by insert- 
ing “or radio” after “television” in clause (2), 

yEDERAXr SHAKE OF COST OP COXSTRUCTIOX 

Sec. 104. Subsection (e) of section 392 of the Communications Act 
of 1934 (47U.S.C. 302(e)) is amended to read as follows: 

“(e) Upon approving any application under this section with 
respect to any project, the Secretary shall make a grant to the appli- 
cant in the amount determined by him, but not exceeding 75 per 
centum of the amount determined by the Secretary to be the reasonable 
and necessary cost of such project. The Secretary shall pay such 
amount from tl)e sum available therefor, in advance or by way of reim- 
bursement, and in such itistallmeuts consistent with construction 
progress, as he may determine.” 

IXCLUSIOX OF TERRITORIES 

Sre, 105. (n) Paragranh (1) of section 304 of the Communications 
Act of 1934 is ajneuded by sn’iking out “and” and inserting a comma 
in lieu thereof, and hy inserting before tlie period at tlie end thereof 
the Virgin Islands, Guam, American .'^amoa, and the Trust Territory 
of tiie l^acific Islands”. ^ 

(b) Para ^rnpli (4 ) of such section is amended by inserting “and, in 
the case of i)\c Trust Territory of the Pacific Islands, means rlie High 
Commissioner thereof* before'the period at the end thereof. 

IXCEVSIOX OF COSTS OF TLA XX 1X0 

Sec. lOG, Paragraph (2) of section 394 of the Communications Act 
of 1934 Is further amended by inserting at the end thereof the follow- 
ing: “In the case of apparatus the acquisition and installation of wliich 
is so included, sucli term also includes planning tlierefor.” 

TITLE II— establtsiimp:xt of XOXPROFIT EDUCA- 
TIOXAL l^ROADCASTIXG COPPORATIOX 

Sec. 201. Part IV of title III of the Communications J 1934 
IS further ainendod by — 

(1) inserting " 


“STTBPART A— GRAXTS FOR FACILITIES” 

immediately above the heading of section 300 : 

^ (2) striking out “part” and inserting in lieu tliereof “subpart” 
m sections 390, 393, 3!)5, and 30r>; 

(3) I'cdcsignat ing section 397 as section 39S, and redesignating 
section 304 as section 307 and insert iiur it before such section 39S, 
and inserting immediately above its licading the following: 

“sltjpart c — cexeral” 

^ (4) redesignating section 39G as section 394 and insertinn- it 
inuncdialcly after section 393; ^ 

85^622 0-68—26 
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•'Corporation," 


•'Noncom- 
mercial «duca- 
tlonal broadcast 
•tation." 


onnec* 

tlon.'» 


Educational 

televitiofi or 
radio pro* 
cram*." 
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clauU (2? onlie appears in 

section 308 or over the redcsi^rnated herein a3 

contractors 

(6) msertinjr in tlie section of mioI, n...t i v i ' •.. 

panUapls; 

Corporation authorized to 

a television or*radio broadcast station’ means 

regulations of the pSSnl Com^ «"der the rules and 

the date of enactment of tlio Pnl>?ir Commission in effect on 

gible to be licensed or L lUll it^^ eli- 

educational radio or television j* '‘s a noncommercial 

and operated by a public ao-enev or statioii and which is owned 
poration, or association oiCfR? "o^iprofit nrivafe foundation, cor- 

pality . and which SnTmits ^ onk-Tn by a munici- 

educational purpo^s. * ^ noncommercial programs for 

inent, boosters, ti-anslaTor^^ microwai e eouip- 

I or other apparatus or eniimment satellites, 

of .television or ra<lio prS^r'ams to nonco^ <listribution 
or radio broadcast stations. onimoixMal educational television 

grams^ ^bich ^ designed 1 P‘'°?rams’ means pro- 
purposes.” ^ ^ designed for educational or cultural 

(0 striking out the headino- of snrh r>n>-f tt' j • • . 

lieu thereof the following; ^ ^ mscrting m 

as sectiorSs *''* section herein redesignated 

‘^aott.uz,so .,xo sr r..„,r„r romten c.te.-t..o,,rrs raoHtBrrn, 

iTitical office.” “ ^ support or oppose any candidate for 

(9) mserting after section 395 the following new subpart: 

“SUBPART B-COnroitlT10.V FOR Pt-BUC BR-.*fi£iSTrxO 

“Congressional Declaration of Policy 
“Sec 396 (a) Tlie Congress hereby finds and declares- 
developmcnt of noneXmerei'”^^ groivth and 

‘■’"■■‘“'■S "■» “* o' -adk1:;?nVrtSl 

eationii‘r”diramrtXisiMt™fe «>“- 

aSe i:® ,t«,“ iS{i?e' 

edncationnl ra'(L“n7 1 'SSli “roaSsS- “I noncommercial 
Jmportanco for private and Inmi /Tm- ? * ^ ^'lule matters of 
pr£te am, i,„,„^,a,ri'™""lrto "W™' 

“( 4 ) that it furthers the -cnerni Ll^. rT! Government; 
merca, edacattona, radio 


po 
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vhich will be responsive to the interests pf people both in par- 
ticular localities and tlirouplioiit the Lnited States, and whic 
will constitute an expression of diversity and excellence ; 

‘‘(5) that it is necessary ami appropriate for tiio Federal Gov- 
ernmeiit to complement, assist, and support V ‘ , 

will most eirectlvely make nonrommcrcal 
television service available to all tlic citizens of 

•‘fCl that a private roriKuatioii should be creiUed to facilitate 
the deU 1 . ent of edi.ca ional lailio and television broadcasting 
and to aS^ niuxiniun, protection to such broadcasting from 
extraneous interference and control. 

“Corporation Kstablished 

“fbl There is authorized to he established a nonpvorit 

Xonprofit Corporation Act. 

“Board of Directors 

• i« / t \ ft ^ not rp*'iiU\r fulltuno pin]ilo\POb of tiic 

r S ?H «) 7 rirc “mneri., ' ud, fi.Uls ;>l..o;u ion oul.m n 

17 Xlo< t Is .o .mviK L».ly'.s .uadio.l.le j,J.,;,>ad rc,«c,,. 
fation of various regions of the count ly. various piofcssiotis ami wc • 
pations, and various kinds of talent ami exi>cr.cm e appropriate to the 
fiinclions luul resnonsil>irnies of tlie Cm i>orAnon. 

"(3) Tlie members of the initial Board of Directors 

incornoratoi-i and shall take whatever actions are ncc-essary to establ s 
ihc under the District of Colmnhia Aonprofit Corporation 

The term of ofiicc of each member of the Board shall he six 
ve-ire- except that (A) anv member aiipointed to fill a vacancy ocour- 
?-'m^i)iior to the c.xpiration of the term for winch his predecessor was 
t%>i?mnir<r] =lrill be appointed for the remainder of such term, and 

date of incorporation and shall expire, as designated at the nme of then 
elate o 1 „ . 1 veai>:. live at tlie end of four yeais, 

*ilul*five it tlie eiui of six yeai-s. Xo nicmhcr sliall he eligible to ^rve <n 

of s,^ ycur, oad,. Xo.«i,l,s,and.g tta 

preceding provisions of this paragraph, a member wliosc term has 
expired mav sene until his successor lias qualified. 

^fol Any vacancy in the Board siiall not ntlcct its power, but shall 
befillcd in the manner in whicli tlic original appointments were made. 

“Election of Chairman; Conipens.ation 

“fdUD The President shall designate one of the members first 
appointed to the Board as Chairman: tliereafter the nien.bers of the 
Board sIkiU anmuiliv elect one of their number as ( hairman. he 
membet^ of the Hoard shall ul.,o elect one or more of them as a \ RC 
Chairman or Vice Chairmen. 


76 SiaU 26S. 
P.C. Code 
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‘‘r-21 The i»cinbeis of fhe Board shall i>ot, by reason of snch mcm- 
Wrihin iXiwd to be employees of the United Slates. 1 hey shall, 
Nvhit iittelulinc n.oetin-s of the Board or while en^a-cd m dnlies 
related to stteh mceiiiifrs or m other activitie.s of 

tn this subnart be entitled to receive compensation at the late or w 
ner av nffi time, and while away from tlte.r homos or 

!S«lai- places of business they may be allowed travel expenses iik 1^- 
irm per diem in lien of subsist em^. equal to that ^ ’ 

«o st.i. 499 . (i-ru.S.C. .6703) for pei-sons in the Go\ ernment ser^ ice emplojed int 

mittentlj. “Officers and Kmployees 

«feHn The Corporation shall have a Prescient and such otlier 
officers as niav be iiametl and appointed by the Board for terms and at 
rales of conipensiit ion fi.xed hy the Board. No individual other than a 
citizen of the United States may be an officer of tbe ( on>oratioii. No 
officer of tbe Coriioriition, other than the Cliatrnian luid any \ ice 
n.ai man. mav riceive aiiv salary or other compensation from any 


source other thi\n the ("onWation during' tlie period of his 
nieiit by the Corporation. All officers shall serve at tbe pleasuic of the 

Except as inovided in the second sentence of subsection 0) 
of t h'i sSoi'i no political test or onalificatton shall 
imr. appointinV, promoting, or taking other personnel actions mth 
respect to officers, agentsj and employees of the Corporation. 

“Nonprofit and Xonpolitical Nature of the Coi-poi-ation 

*'(f) (1) The Corporation shall have, no power to issue any shares of 

or to dec In re or pnv auv dividends. , in- 

xV part of the ihco.he or assets of the Corporation shall inure 
to tlie benefit of anv director, officer, employee, or any other mdi\ idit.d 
except as salary or reasonahlc compensation for ser\ ices. 

' “(3) The C'orporation mav not contribute to or otherwise support 
any political party or candidate for elective publw office. 

“Purposes and .Vctivitics of the Corporal hm 

Til order to achieve the objectives and to carrv out the 
imrposes of this subpa.rt, as set out in subsection (a), the Corpora- 
tion fj,]] (lovelopment of educational broud- 

castin" in which programs of high quality, obtained from dnerse 
sources, will be made available to noncommcrcml educational 
television or radio broadca.st stations, with strict adherence to 
objectivity ami balance in all programs or scries of programs 

of n coutrovci’i^inl nntuixj , i ^ t 

“fB) assist in the estahlisliment and development of one or 
more systems of interconnection to be used for the distribution 
of educational television or radio programs so that al noncorn- 
merical educational television or radio bro.adcast s.ations that 
wish to m.ay broadcast the programs at times chosen by the 

assist in the establishment and development of one or 
more systems of nonconimcicial, edmaitioir.il television or radio 
broadc.ast stations tlirougbout the X, nited States; 

“fDl carry out its purposes and functions and engage in its 
activities in ways that will most effectively assure the maximum 
freedom of the nmicommcirial eihicat iumil television or radio 
broa<U:a..-t sy.Mems ami lo.al stations from mterfevenve with or 
control of pro^rnuii con ion I or other act i vines. 


V ^ 


n 

/ 
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• “(2) Included in the activities of the Corporation authorized for 
accornplislmient of tlic purposes set fortli in subsection (a) of tins 
section, are, among oihei-s not specifically named 

obtnin ^rL\nts ironi luul to injxktj r'oiitrficts vvitli lucinici- 
uals and with priv^ate, State, and Federal agencies, organizations, 

and institutions : , . 

“(B) to contract with or make gnmts to program production 
entities individuals, and selected noiiconiiuercial educational 
broadcast stations for the production of. ami othenvise to iirocure, 
educational television or radio programs for national or regional 
distribution to noncommercial educational broadcast stations: 

“(C) to make pavments to existing and new noncominercia 
educational broadcast stations to aid in fiiuiiiciiig local educational 
television or radio programing costs of such stations, particulariv 
innovative approaches thereto, and other costs of operation oi 

such stations; . . i i • <• „„„ 

“(D) to establish and maintam .a library and archives ot non- 
commercial educational television or radio programs and related 
materials and develop puiilic awareness of and disseminate infor- 
mation about noncommercial educational television or radio 
broadcasting by various means, inchiding the publication of a 

^*^“(ID*to arrange, by grant or contract witli appropriate public 
or private a<^cncies. organizations, or institutions, for interconnec- 
tion facililies suitable for distribution and transmission ot ecu- 
■ cational television or radio programs to noncommercial edu- 
cational broadcast stations; • 

“(F) to hire or accept the voluntary services of consultants, 
experts, advisory boards, and panels to aid tlie Corporation in 

carrying out thc'purposps of this section: 

“(Xt) to encourage the creation of new noncommercial etliica- 
tional broadcast stations in order to enhance such service on a 

local. State, regional, and national basis; 

“(H) conduct (directly or through grants or contracts) 
research, demonstrations, or training in matters related to non- 
commercial educational television or radio broadcasting. 

“(3) To carry out the forctroiug purposes ami engage in the fore - 
Eoin^x aclivities;thc Corporation shall have the nsiml powers conferred 
Spon a nonprofit corporation by die District of Columbia >^nprofit 
Corporation Act, except that the Corporation may not own or operate ^ ^ ^ode 
anv television or radio broadcast station, system, or network, com- 29 . 1001 . 
rounity antenna television system, or interconnection or program 
production facility. 

“Authorization for Free or Reduced Rate Interconnection Service 

“(h) XotliinfT in the Communications Act of 1034, as amended, or 47 use 609. 
in '^nv other provision of law sliall be const rued to prevent Dnited 
States communications common carnci-s from rendering free or 
reduced rate communications mtcrcoimcction services for noncom- 
mercial educational television or radio services, subject to such rules 
and regulations as the Federal Communications Commission may 
prc.scribe, 

“Report to Congress 

“(i) The Corporal ion shall submit an annual report for the pre* 
ccdint 7 fiscal vear cmlimr .Time 30 to tlic Piesklcnt for transmittal to . 
the Congress on or before the 31st day of December of each year. The 
report shall include a comprcliensive and detailed report of the Cor- 
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poration’s operations, activities, financial condition, and accomplish- 
ments under this section and jnay include such recommendations as 
the Corporation deems appropriate. 

“Eight To Repeal, Alter, or Amend 

“(]) The rlglit to repeal, alter, or amend this section at any time is 
expressly reserved. 

“Financing 

“(k)(l) Ihere are authorized to be appropriated for expenses of 
the Corporation for the fiscal year ending June 30, 19GS, the sura of 
$9,000,000, to remain available until exj)ended. 

“(2) Xotu ithstanding tlie preceding provisions of this section, no 
grant or contract pursuant to this section mav provide for pa}'ment 
from the appropriation for the fiscal year ending June 30, 19G8, for 
any one project or to any one station of more than $250,000. 

“Records and Audit 

“(1) (1) (A) The accounts of flie Corporation shall be audited annu- 
ally in accordance with generally accepted auditing standards by 
independent certified public accountants or independent licensed pub- 
lic accountants certified or licensed by a regulatory authority of a 
State or otlier political subdivision of the L'hited States. The'audits 
shall be conducted at the place or places wliere the accounts of the 
Corporation arc normally kept. Ail books, accounts, financial records, 
reports, files, and all otlier papers, things, or property belonsring to 
or in use by (he Corporation and necessary to facilitate the audits shall 
be made available to tlie person or persons conducting the audits; and 
full facilities for verifying transactions with the balances or securities 
held by depositories, fiscal agents and custodians shall be afforded to 
such person or persons. 

“(B) Tiic report of each sucli independent audit sliull be included in 
the annual report required by subsection (i) of tliis section. The audit 
report sliall set forth the scope of the audit an<b include such state- 
ments as are necessary to present fairly the Coiqiorat ion's assets and 
liabilities, surplus or deficit, with an analysis of the changes therein , 
during tlie year, supplemented in reasonable detail by a statement of ’ 
the Corporation’s income and expenses dttring the rear, and a state- 
ment of the sources and application of funds, together with the 
independent auditor's opinion of tliose statements. 

“(2) (A) Tlie financial transactions of the Corporation for any fiscal 
year during wliich Federal funds are availaiile to finance any portion 
of its operations may be audited by the General Accounting OlTice in 
accordance with the principles and procedures applicable to com- 
mercial corporate transactions and under sucli rules and regulations as 
may be prescribed by the Comptroller General of the United States. 
Any such audit shall be conducted at the place or places where accounts 
of the Corporation are normally kept. The representative of the Gen- 
eral Accounting Office sliall Iiave access to all hooks, accounts, records, 
reports, files, and all otlier papers, tilings, or property belongin'^ to 
or in use by tlie Cortwratioii pertaining to its financiid transaettons 
and necessary to facilitate tiie audit, and fliey sliall be afforded full 
facilitie.s for verifying tran.sactions with the balances or securities held 
by depositories, fiscal agents, and custodians. All such Ixioks, accounts, 
record.s, reports, files, papers and property of the Corixnation shall 
remain in possession and eustodj" of tlie Corporation. 
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“(B) A report of eiu:h sudi audit shall be niade by the 

tlip Co\v*v^^^. Tlic pcport to the Conpress shall contAin sue 

Xv of «ch l;»SXlmisr.:;\MVo B to tl« 

than A fix«l price contract awarded pursuant to competit)\c 
nrocedurcs under tliis section shall keep such records as tna> be reason- 
Idhlv neces'arv to fullv disclose the atnount and the disposition bj suclt 
reemient of the proceeds of such assistance, the total cost of the project 
Tr uSdak -ith which such assistance is given or 

uLd and tl 'vnd nature of that portion of the cos of he 

^ 4 ;ct or undertaking supplied by other sources, and such other 

recoffis u5> wil I facilitate fin 6ilccti^ 6 aiiclit* ^ 

“(B) Tlie Corporation or any of its clulv authorized representat , 
chall have access for the purpose of auiit and examination ® * 7 
&L, papers, Ll records of the 

_._j A occictmcc received under this section. Tlie (.oinptrouer ^vn 
Ss or” ,.v of his duly .-,»thori«d r»|u-cscutut,vus 
shall also have access (hereto for such purpMC duriu" attj hscal 5 c. 
for which Federal funds are available to the Corporation. 

TITLE III — STUDY OF EDUCATIONAL AND INSTRUC- 
TIONAL BROADCASTING 

STtTlY .vxrrHOKizr.D 

«?rr 301 The Secretary of Health, Education, and 'Welfare is 
a«flS;iS-to couduet, diVeelly or by contract, and coujt 'at.ou 
with oilier interested Federal agencies, a ^ompr^hensne siudv of 
instructional television and radio (including broadcast, . - _ , 

cuit coninnmity antenna, television, and instructional television fi. 
S’ici and two-nay comimmicaiion of data links and computes) 
S tSiJ relationslnp to each otlier and to 

Ldi as videotapes, films, discs, computers, and other educational 
Sater?L or devices, and such other aspects thereof as may be of 
distance determining whether and what.Federal ^d shoulc be 
provided for instructional radio and television and the form that 
aid should take, and which may aid communities, mstitutions, or 
agencies in determining whether and to what extent such activi les 

. should be used. 

DUK.VTIOX OF STUDY 

Sec S02 The slmlv uutliorized by this title sluill be subinitted to 
the President for transmittal to the Congress on or bcfoic June 30, 

1969, 

APPROrKIATlON 

Thoi'e arc authorizecl to be appropnated for the study 
autUmized’by this title such sum.s, uot e.xceeding $500,000, us may be 
necessary. 

Approved November 7, 1967. 
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THE COMMUNICATIONS SATELLITE ACT OF 1962 






Public Law 87-624 
87th Congress* H. R. 11040 
August 31* 1962 

2in 2ct 


76 STAT. 419> 


To provide ^or tfie estabtl^hnmil, ownership, nperatlon. and reKui/«ihjt* of a 
commercial commUDlcatUinj aHtelllte a^siem, and for other puT^/OBea. 


Be it enacted by the Setiafe ami J/ouse of He present ttliven of the 
United Slates of America in Congress assembled^ 


TITLK I-SI!()KT TITLE, DECI.AKATTON OK POLICY AND 

DKKINITIONS 

SHORT TITLE 

Skc. lOL This Act muy be cited fts the “Communiciitions Satellite Comunicationa 
ActoflDC)2” Satan Ue Aot 

DWUARATION OF FOUCV AND Pt'llPUSE of 

Skc. 102. (a) The Congress hereby declares that it is tlie policy of 
the United States to estuhlisli, in conjmution and in cooperation with 
other countries, as expeditiously ns pnu licuble n commercial communi- 
cations satellite s^’stem, us part of ua improved global communications 
network, wliich will be responsive to public needs and nut ionul ob- 
jectives, winch will serve the communication needs of the United 
States and other countries, and which will contribute to world pence 
and understamling. 

(b) The new and expanded lelccomrminicittion services are to l>e ^ 

made tivnilablc ns promptly us possible ajid arc to l>c extended to pro- 
vide global coverngc at the earliest pructicublc diitc. In e iTect imti ng 

this program, cure and attention will be directed toward nroviding 
.such serv ices to ec<mcirnical]y less developed cctuntries nncl areas as 
well us those more highly <levclopcd, towiird o.nic.icnt and economical 
use of the elcctroiiiagiiet tc frequency spectrum, and tcovard the rellcc- 
tion of tlie honelits of tliis new lecimology in both tpialily of services 
and charges for such services. 

(c) In order to facilitate this development ajid to provide for the 
\videst i>nssih!e part icij>ation * by private enlerprisn, United Slates 
participation in ihc global system shall be in tlie form of a private 
coi‘porution, sufijcct to ajq)ropiiate governincnt al regulation. It is 
tlie intent of ('origress that all aut)iori/ed users sliull have nomliscriin- 
inatory access to l lie system ; that maximum cornpet ition he maintained 
in the provision of equipment ami services \itilized l>y"lhe system ; that 
the corporation crcatcti under this Act be so otgamziul and oponi^c-il 
as to maintain and strcngllicti competition in tlie proviMion of commu- 
nicat ons services to the public; and that tlio activities of the cor|>oiu- 
lion created under this Act and of the pcMsons or companies paitici- 

E at ingin the owncrsliip of the corporation shall be consist eiU with the 
’cderal antitrust laws. 

(d) It is not tlic intent of (’’ongress hy tliis Act to preclude tlie use 
of the comnnm cations satellite system for dome.stic commimicat ion 
services where consistent with the provisions of tliis Act nor to pre- 
clude. the creation of nd<litional commimicat ions satellite systems, if 
rofjuircd to meet unique governmentul needs or if otherwise required 
in the national interest. 

UKFINITIONS 

Six*. 103. As used in this Act, and unless the context otherwise 
requires — 

(1) the term **comrmmications satellite system*’ refers to a sys- 
tem of ronimninoilimis salellifcs in sjm< e whrisc pnrpost* is to refiiy 
telecommimical i<m informal ir>n her w'cch Mifrlltlr tennina) sta- 

O il. Otll 
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tiohs, to^ctl^pr with such as5wiatcd cquipTncnt and facilities for 
trftrkii>p:» ffuidance, Cf>ntioi, and cominnncl fiinclions as are not 
part of ( he p‘nenilizo<l laiiiicl'.iii/r, trackinp^ control, and command 
facilities f»jr all snacc nur poses; 

(2) the term “sateliile terminal station” refers to R complex 
of conmiuniralioti equi[>mcnt located on the earth’s surface, opera- 
tionally connected with one or inure leriestrial communication 
systems, and capable of trnnsiuiUing telerominunications to or 
receiving telecommunications from a cotnmniiications satellite 
system. 

(3) the term “communications satellite” means an earth satel- 
lite wliich is intentionally used to relay tclecoinmiinicatiori in- 
formation; 

( 4 ) llic term “ass<>ciated equipment and facilities” refers to 
facilities other than saiollite tcrmimil stations and communica- 
tions satellites, to l>c constructed and operated for tlie primary 
purpose of a communications satellite system, wdiether for ad- 
inimsfratinn niul mniiapement, for rosciirch and development, or 
for direct support of space operations; 

(5) the term “research arid development” refers to the concep- 
fion, <lcsi<rn, and fh^jt creation of experimental or prototype 
o[>erntional devices for the operation of a comiimnical inns satel- 
lite system, iii<dudin/r the assembly of separate cnm|)orieuts into 
a workin#; whole, as dist in^misliefl from the term “production,” 
which relates to tlie construction of such devices (o fixed specifi- 
cations compatible with repetitive duplication for operational 
applications; ami 

(0) the term “telecommunication” means any transmission, 
emission or reception of si^ns, signals, writinp:s, iiuafrcs, and 
soiimis or intelli^pnce of any nature by wire, radio, optical, or 
other elect roma;:nc tic systems. 

(7) the term “communications roininou carrier” hns the same 
meaning as the term “common carrier” has when used in the 

46 stftt. 1064 . Conmiuniratlons Act of 1034, as amended, and in addition in- 

47 use 609. cliirics, but only for pti eposes of sections 303 Jind 30 1, any indi- 

vidual, parluersliip, association, joint-stock conqian^y, trust, cor- 
poration, 01 other entity winch owns or controls, directly or in- 
direclly, or is umier direct or Indirect common control wntli, any 
sucli carrier; and the term “authorized carrier’’, except as other- 
wise provided for purposes of section 304 hy section 304(b) (1), 
means a communications comn)on carrier which Ims been au- 
thorized by the Ffileral Communications Commission under the 
Communications Act of 1034, as amended, to provide services by 
nicnns of communications satellites; 

(R) tlie term “corporation” means the corporation authorized 
by title I II of tins A^t. 

(9) the term “Administration” menus (he Xational Aeronau- 
tics and Space Administration; and 

(10) the. term “Commission” means the Federal Communica* 
lions Commission, 
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TITLE II-FKDKKAL COOHDI NATION, I’LANNING, AND 

IIECIILATION 

lMI'lj;MKNTATiaN OF I'OMCY 

Sec. 201. In onior lo acliievc llic objrdives «ii<l to eaity out the 
purjK>scs of tills Art — 

(a) tlic rn^siripiit sliiill — 

(1) aid in tin' pluimtii|X jiiul devplcuinieiit and foster the 
axcciitlou of n iialinnal ino^iatn for the cslaldlsiiment and 
0 ]»eratio]i, as expeditiously as ]>ossilde, of a coinincrciiil com- 
municiilioris satellilo system; 

(2) ]»rovidc for ronliniiniis review of uU phases of llie 
^ dcvcionmenl niul operation of smli a system, ineludiiij: tlie 

activities of a c<mummii*al ions satellite tor|>onitioii author- 
ized luule.r tit te M 1 of t Ills Act ; 

(3) coordinate the activities of ^overninnilal ap:rnctes 
with responsibilities in the fieM of telercnnmimical ion, so as 
to insure that tliere is full and ellVrtivc compliance at all 
times witli the policies si^l forth in tills Act; 

(4) exorcise sncli su[»orvision over relat ionslujis of the 
corporation wilii foreign Kovonimcnts or entities or with 
international bodies as may he appropriate to assure that sucli 
relat ionsli i ps shall )>o consistent with the national interest 
and foreign policy of the I nilcd States; 

(5) insure that timely arran^rements are made under which 
there can be huei^rn participation in the estahlislunent and 

use of a comimmicatimis satellite system ; ... 

(C) take all necessary steps io insine the availahihty and 
appropriate utilizatitm of I lie communications satellite sys- 
tem for puieral governmental pnrjH^ses except wliere a sep- 
arate coniiminicat ions satellite system is re<|uircd to ineet 
unique povernmental nectls, or is otherwise requireci in tlie 

iiational interest ; and . i 

(7) so cxeiH’ise his aiitlmiity as to ludp altarin coordinated 
ami ellicient use of the electromagnetic spectrum and tlie 
technical compatihilit v of tlio system with exist in^r com- 
mnnications fjo ilities both in the Tnited Slates and ahroiid. 
(b) the Katiomil Aeronautics and Space Administration 

*^*^^'** (1) advise the (Vmimission on leclinical characteristics of 

the coniiuunicat ions satellite system; 

(♦2) cooperate with tlie corporation in research and de- 
velopment to the extent dt'emed appr(q>riule by tlie Admin- 
istration in the public interest ; 

(3) assist tlie coipomtion in the conduct of Us research 
and dcvclo[muMit j>i'o;xram by furnisliin^^ to the corporation, 
when refjuested, on a relmhursiihie basis, such satellite launrh- 
iim and associated services as (he Adininist rat ion deems nec- 
essary for the most expeditious and economical development 
of the communications satellite system; 

(4) consult with the corporation witli respect to the tech- 
nical characteristics of tlie communications satellite system; 

(5) furnisli to tlie corporation, on lefpiesl and on a reim- 
bursable- basis, satellite launching: ami associated services re- 
quired for the establishment, operation, and nmmlcnnncc 
of (lie communications satellite system approved by the 
Commission ; and 
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(G) \i) tliiM-xIriH fiinusli of lirr scm vires, on a reim- 

Imrsahlii basis, to the t orpoi iil ion in conneclion with the 
esf ahlishineiit ainl ojirral ioii of tiic s^slrni. 

(c) llu' Ftsleriil ( ,'ojimmnirut imis ( ‘omnnsstcin, in its sulminis^ 
tint ion of the provisiojis of the ( *oinimmicn( i(ms Art of as 

48 Slat. J064, Jimemh‘il, ami as siipptn>iente<l l»v t l>is Art, sliall — 

47 ISC 609, * (U insure cllVrt ivo I'onipet i( io?», inrlmling llie use of com- 

petitive hiihling ulnue appi'opi lair, in the proc urement hy 
the eorptu at ion :iml mrninmiirat ions roinmon rarriors of ai)- 
piiratns, ecpiipniciit, ami ser vices rerprirecl for tiie establish- 
ment ami o|)eialion of tlm cuinmnmrat ions sJitt‘llite system 
lUnl satelllle lennina) stations; ami the ('onunission shall 
consult with the Small hnsiness Administ ration uml solicit 
its rocoinmeiulat ions on measures ami pi'ocedures wliicli will 
insure that small business coneei iis ar e ^iven an emiitaljle op- 
jmi lunity to share in the pn^'iirenu nt nio^nun ot the corpo- 
ration for propej f v ami services, incluning Iml not limiteu to 
research, flevelopnieul , cmrsi nn l ion, nia intenaiice, ami rejmir. 

(2) insure that all picseuil ami future anfhorized carriers 
shall liave nmutisn iminaloiy use of, nml e<[nitable access 
to, the foinmunical ions salelihe svslein and satellite terndr\al 
stations under just and reasonahle char^^es, classifications, 
practices, re*fulations. and oilier terms and conditions and 
rcgulale/the i numer in which availalilr facilities of the sys- 
tem and stations ate a)]o<*ated aimuig su<*li users tiierecd; 

(ij) in anv case where the Se<‘ielfiry of State, after obtain- 
ing llic a«lvn*e of the Adniinist rat ion as tr> technical feasi- 
bility, has mlvised that c<umneicial comrnunicat ion to a par- 
ticular ffueign jwiint by means (d t be commnnn'at irnis satellite 
system and satellite lenniruil slati<ms sbr)idd be established 
in the natimnil interest, institute forthwith a^vpiopriate pro- 
ceedings under sect ion 214(d) of t he ( \mnniin icat tons Act of 
57 Stilt, 12, FAI4, as amended, to lerpiiie tlie esl;d>lislniient of sucli coin- 

47 DSC 214, nnmication by the corporation and the np[>roprinte common 


earner or earners; — 

(4) insure tiiat facilities of the coiuimniicat ions satellite 
Hystem and satellite terminal stations arc tet lmicallv enmpiit- 
ibic and interconnect nl operationally witlj eacli other and 
with extstinp comnmnicat Ions facilittcs: 

(5) prescribe such accounting regulations atid sy^tetusand 
engage in snrli ralemaking pr(u’e<inrcs as will insure that any 
economies made possible by a cotnni unicat ions satellite system 
arc appropriaftdy refkvtid in rates for public communication 
services; 

(G) approve tecimical <)iaracterisl ics of tlie operational 
communications satellite system to be employetl l>y tlie cor- 
poration and of the satellite terminal stations; and 

(7) grant ap]uo[)viafe autborizat ifuis for the const met ion 
Olid operation of each salellile terminal station, either to tlift 
corporation or to one or more authorized carriers or to the 
corporation uml one or more such carriers jointly, as will best 
serve the jmhlic interest.. convenitMKC, and necessity, in ile* 
termining the public interest, coineiiience, and necessity the 
Commission sliall authorize tlie construction and operation 
of sncli stations by coniiminications ronimon carriers or the 
corporation, witliont preference to either; 

(8) nulhorizc the corporation to issue any shares of capital 
stock, except the. initial issue of capital st«K’k referred to in 
section .304 (h), or to borrow any moneys, or to assume any 
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obliEntion in rp?^|>oct of (he srcurilios of any other |K‘rsjm» 
UlK>n a ()iat sucii Issuance, b«i rowing, or assmnptjon 

isroninadhle willi the puhllc interest, convenience, and neces- 
sity and is necessary or appropriate for or consistent with 
carrying nut tlic purposes and objectives of Uns Act by the 

coriioration; ^ . ■» i ^ 

(D) insure that no substantial a<ldihons are marie by the 
corponitinn or carriers witli respect to facilities of (lie system 
or satellite terminal stations unless sucli additions are re- 
quired by the public interest, convenience, and necessity; 

(10) refpiire, in accordance with the procedural require- 
ments of section 214 of tlie (Vmimunical ions Act of 1034, as 
amended, tluU additions be made i>y tlic corjioration or car- 
riers with respect to facilities of the system or satellite 
Icrininai stations wliere such additions would serve the pub- 
lic interest, convenience, and necessity ; and 

(11) make rules and repulations to carry out the pro- 
visions of this Act, 



57 sut* 11* 
A1 use 214. 


TITLE III-(^IUCATION OF A COMMUNICATIONS 
SATKUJTE COUFORATION 


CRKATION OF CORF>mATION 


Sue. not. Thei'e is hereby authorizc<l to be created a communica- 
tions satclllto corporation u>r profit wiiicli will not be an agency or 
estaldishment of the. United States Oovenimcnt. Tlic corporation 
shall be subject to the provisions of this Act and, to the extent con- 
sistent witli this Act,totlie District of Columbia Business ('or(>onition 
Act. The right to rei»oal, alter, or amend this Act at any time is 
exjiressly reserved. 

rH()C7V5s or okoanization 


6B sui. 177. 
D. C. Cod* 
29>9D1. 


Si:c* 302. The. I'resident of tlie Uniled States shall appoint incor- 
porators, by and witli the advice and consent of the Senate* who sliall 
Bcrvo as the initial board of directors until the fn*st annual meeting 
of stockholders or unt'il tlieir successors arc electee! and qualified. 
Such incorporators shall arnmge for an initial stock olTcring and 
(like whatever other aclimis are necessary to establish the corporation, 
including the filing of articles of incorporation, ns approved by the 
IVcsideiit. 

DIRKCIORS AND OFFitr:Rfc 


Sfc. 303, (a) The corporation shall have a l>oard of vltft^tors con- 
sisting of indiv iduals wlio are citizens of the United Stales, of whom 
onesluiM bcelectcii annually liy the board to serve as chairman. Three 
members of Die Umrd sliall be appointcrl by (ho. Bresidentof the United 
States, by ai.d with the advice and consent of the Senate, effective the 
date on which tlie other mendicrs are elected, and for terms of three 
years or until their successors have been appointed and qualified, ex- 
cept that (he first (iircc members of (lie board so appointed shall 
continue iii oflirc for terms of one, two, and three years, respectively, 
and any member so appointed to fill a vacancy shall l>c aj>pointe<l only 
for the unexpiiTil term of the director whom he succeeds. Six mem- 
bers of the board shall be clerted annually by those stockliolders who 
arc communications common curriers and six slinll l>e elected annually 
by the other stockliolders of the corporation. No stockliolder who 
is a communications common carrier and no trustee for such a stock- 
holder shall vote, either directly or indirectly, through the votes of 
subsidiaries or affiliated companies, nominees, or any persons subject to 
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his <lirvrtion or roiilrnl, for more ihun three rau<rulates for mrnihcr- 
6}iip on the Inianl. Snhjcrt to surli iiinitsitioii^ tlie art ides of incor- 
ptiration lo he tiled hy the incorporators dosi^natetl uinler section 
IMV2 shall provide for rumnlative voting muler section 
District of (’oluinhia HusincsiS Corporation Act (D,C. Code, sec. 


(h) The rorporntlon sliall liavc a i>ivsnUMit, aiul such other olticcrs 
ns may he named ami aj^pointed Uy tiu? ijoa rd» at rates of coJiipensation 
Hxed 1)V board, ami serving at the j)leasme of the board. No m- 
dividr-al (»ther than a citizen of the I nited States may l>e an oiricer 
of the cort>orat ion. No otliccr of il^e cot‘j)oraf ion stud I recei\e any 
salary from any somco. otlior than iIjc coipoi anon during the period 
of Ins employment by tlic cori)orat ion. 


''AuthorU«d 

carrlir,'* 


nNANClNO OK TUK rOlMMH ATION 

Skc. 301. (a) 1'hc corporation is ;uHhori/.ed lo issue and have out- 
stamlin^T, in such amounts as i( shall detei Titine, sluiies of cnpital stock, 
Aviflmnt par value, wliich stiall carry voting rights aiid he ohgihle for 
dividends, Tlie shares of sm li slock initially oirered shall be sold at 
n firicu not in excess of $inft for each share and in a iiinnncr to on- 
conrin^e the widest <iist ribnl ion to tiie American ]mbhc. Subject to 
the provisions of snb'iert ions (li) and (d) of tliis section, shares of 
Mock olTeied mnler tlds subsection may be. issued to ami hold by any 

(b) 0) Kor flic purposes of this section the term ^huithoriz.ed enr- 
rieCVsball mean a conmmnicat ions common can ier wliicli is spccih- 
tally ftiithori/ed or which is a member of a class of carriers an I lion zed 
bv the ('ommissicui to own sliares of stfjek in the coi poration n]>on a 
landing tliat such ounersbip will be consistent with the public interest, 
con veil ien re, ami necessity. 

('>) Only tiiosecommnnications common caTi iers which are uutimr- 
ized^rarriers shall o\vn shares of sKk k in the corporation at uny time, 
and no otlicr communications <mninon eni rier shall own shares eilher 
directly or indirectly tliroiigh siibsnlianes nr alUliatcd companies, 
nominees, or any persons subject to its ilirechon or control, hifty 
ncr centum of the .shares of stuck authorized for issuance at any lime 
l)V the corporal if>n sliall be reserved for purchase l>v autimnzed car- 
vicr.s ami such carriers si mil in the aggregate be entitled to make pur- 
clinscs of «lie fcsL>nP»l sliiups iti :i mimln>r not cx<-««lmg the total 

iinniber of the iionreseived sliares of any issue pui chased hyotl»cr 
nersons. At no lime after the iiiiliai issue is completed shall the a<;- 
irreiralo of tlie shines of voting stock of the corporation owned by 
niilhon/.ed earners directly or indirectly tUroufrl. subsidiaries or 
nfliliairti companies, nominees, or any persons suhiect to tlieir jlirec- 
lion or coiilroi exceed M) per centum of such sliaies issued and oul- 

no time sliall any sltK-kliolder wlio is not an authorized 
carrier, or any syndiratc or afiiliate.l ^ronp of such stockholders, own 
more than It) per centimi of the shares of votitifi slock of the corpora* 

lion issued nml outslamlinp. _ 

(c) The corpniation is aulliorized to is<iic, in addition lo Iho stock 
authorized l)V subsection (a) of this section, nonvolin;: securities, 
bonds, debentures, ond other certificates of indebtedness ns it mny 
determine. Sucli nonvotinn; securities, bonds, debeiiluics, or other 
ccrlilicates of iiidebledne.ss of the corporation as a comimmicntions 
common carrier mav own shall be clit'ilile for mchision in the rate 
base of tlie carrier lo the cxlent allowed by the ( omimssion. The vot- 
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in(,' s(wk of Ilic roipnralioii .sluill not be eligible fur inclusion in the * 

late base of (be cm rier. 

(<[) Xnt more tluin an fipgregatc of 20 ner ccnlum of tho slmres of 
s(t)ck of (be corporation nut liorimi by .sulwection (a) of (liis section 
wbicli arc lield by !i<tl(leis oibcr tbiin niilboi ized cm riers may be liebl 
by persons of tbe classes described in paragraplts (1), (2), (3). (4), 
iind (r») of seciitm 310(a) of tlic Coiiiiiiniiications Act of 1934, os 
ninended (47 IJ.S.C. 310). 4 g stat, 1086. 

(c) The nspiircinent of section 4.’>(b) of (be District of Coluinbiii 
Husmcss (orpormton Act. ( D.(\ Code,- sec. 2f)-'.J20(li) ) as to tlie 68 Sut. 197. 

of stock whieJi u stockliolflcr must hold in ordpr to luwc 
(ho ri<rkts of inspection nml copyin;^ spt fortli in that sul/scction shall 
not he. applicuhlo in tho case of Itoldeisof tlie stock of tlie corfKjnitinn, 

And they may exercise such rights witliont re^^ird to tlie peicehtuce of 
Mock t hoy lifdd. ^ 

(f) \ pon application to the roinmission hv \u\y aiit liori 7 .ed carrier* 

»nd after notice and hearinj:^ Mie (Commission may compel anv other 
nuthorized carrier which owns slmros of stock in the corporation to 
fiansfer to the a[>plicant, for a fair and reasonahle ronsi<irration, a 
nnmher of such simre.s as tlie (Vmunission dctenniiies will advance the 
public interest and the purposes of this Act. In its determination 
With respect to ownnslilp of shares of stock in tiie corporation, the 
( ommissinip whenever rnnsistmt wiili the public interest, sliall pro- 
mote the widest possible distrilmtion of stw:k nmon;; the Authorized 
earners. 

rnm»sK8 .\nd rowms of thk roRroHA tion 


Si:a ♦10.^). (a) In order to ucliievc the o!>jec lives and to carry out the 
purposes of this Art, the r<n poniliofi is authorized to — 

(1) plaii, initiate, ('onstrurt, own, manage, and operate itself 
or in conjunction with foreifjn pffvernmcnts or business entities 
acommcmal comminiicat ions satellite system; 

(2) furnisli, for jure, cliannels nf communication to United 

States communications common carriers and to other authorized 
entities, foiri^m and domestic; and 

(3} own and oiicrate satellite terminal slatiotis wlien licensed 
by the (’ommissiem muler section '201(c) (7). 

(b) Included in tlic activities autimrized to the corporation for 
fuxomplibhment of the purposes indicated in subsection (a) of this 
section, are, nmnn*; others not specifically named — 

I to com|u(‘t or contract for research and development re- 
lated to Its imssion ; 

(2) to acquire the physical facilities, equipment and devices 
necessary to its operations, inclmlin^ communications satellites 
and associated ecpiipincnt and facilities, whetlier by construction* 
purchase, or pi ft ; * ’ 

P»!*<dmse satellite laimcliing and related services from 
the United States Government; 

(4) ^ contract with autjiorizcd users, including the United 
Stages Government, for the services of the communications satel- 
lite system ; and 

(^) develop plans for the technical specifications of all 
elemeiUs of the communications satellite system. 

(c) To carry out the iove^o\ng purposes, the corporation shall 
have the usiml powers conferred upon a stock corporation by the. 
District of Columbia Business Corporation Act. 


60 Stat. 177 * 
C, Codv 
29-901, 
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TTLE IV— MISCELLANEOUS 
ArrucADiLiTY or communications act or 1034 

Src. 40h Tlie cor]»oration shall l>e docmed to ft common carrier 
witliin the meaning of section 3(h) of tlie Coninmniculions Act of 
1934, ns amemlcd, and as snch shall l>c fullv siihjcci to the provisions 
of title II and title HI of llmt Act. The provision of satellite 
ferminal station facilities by one communication common carrier to 
one or more other communications common carrici-s slinll be deemed to 
be a common carrier activity fuHv subject to the (bmmunications 
AcL Whenever the noplication of the provisions of this Act shall 
ho inconsistent witli tne application of the provisions of the Com- 
munications Act, tlic provisions of this Act slmll govern.' 

NOTICE OF FOREIGN BV8INEf:« NEGOTIATIONS 

Sec. 402. Whenever the corporation shall enter into business nego- 
(ifttions with rc$ixTt to facilities, ojx^naions, or services authorized 
by litis Act with anv internat ional or foreign entity, it shall notify 
the Pcpartmefit of i?tate of tl»c negotiations, and the I>c)mr(numt of 
State shall advise the corporation of relevant foreign policy consid- 
erations. Througlimit such negolialions tlic corporation shall keep 
the Deimrlmcnt of State informed with rt‘sp<‘ct to such considerations. 
The corp<)rAtion may retpiest tlic IVpartment of Slate to assist in 
the negotiations, and that Depart iiieiit sliall render such assistance as 
may be appropriate. 

SANCTIONS 

Sec. 40.3. (ft) If the corporation created pui'snant to this Act shnli 
engage in or adhere to any action, practices, or j>olicics inconsistent 
with the policy and pur]>oscs ileclarod in section of tins Act, or 
if tlie corporation or any otlier person shall violate any provision of 
this Act, or slmll obstnict or interfere with any activities authorized 
by this Act, or slmll refu^ fail, or neglect to drsclmrge his duties and 
responsibilities under this Act, or shall threaten any such violation, 
obstruction, interference’, refusal, failure, or neglect, the district court 
of tlie Unitefl .Stales for any district in which such corporation or 
other pcn>f*n resides or may found slmll have jurisdiction, excejd 
AS otherwise nndiibited by law, ut>on petition of tho Attorney General 
of the Uniteo States, to grant such equitable relief as may l>c.necessi:ry 
or Apprapriate. to prevent or termiimre such conduct or threat. 

(b) Kotliing contained in this section shall be const rued as relieving 
liny person ol any punishment, liahility, or sanction which may be 
imposed otherwise than under this Act, 

(c) It shnll be tiie duty of the corporation and all communications 
common carriers to comply,. insofar as applicable, witli all provisions 
of this Act and all rule.s and regulations proniulguted thereunder. 

AEFORT8 TO THE CONOREFA 

Sec, 404. (a) The President shall transmit to the Congress in 
January of each year a report w^hich simll include a comprehensive 
description of the activities and accomplishments during flic preceding 
calendar year uritier the national program referred to in station 
201(a) (1), together with an evaluation of such activities and accom- 
plishments in terms of the attainment of the objectives of this Act 
and any recommendations for additional legi.dat ivo or other action 
which the President may consider necessary or desirable for the attain- 
ment of such objectives. 
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(h) The corpornlion shull Iniiisnnt <o the President niid the 
(Ninj^ivss, juimmlly nnd nt surh other times ns it doeins desi ruble, a 
rom|MehLMisi%'i‘ itnd dotnilofl report of its oprralioiis, activities, and 
nccompiishmerJts under tliis Act, 

(c) The ('oniJiiissimi sliall transinit to the ('on^ress, annually ami 
}\\ sucli <»tlier times ?is it deems dcsiiahle, (i) u rc]M)rt of its iictivUies 
and actions on anticoni[>et itive |» radices as tliey apply to the com- 
inmiinifions sidellite pro^nims; (ii) an evuluation of such activities 
ami actions taken by it within the scope of its authority with a view 
to lecomimMuliti^ sueli atiditional Ic^jishuion which the Commission 
may consider necessary in the public interest; and (iii) an evuluntioii 
of ibu capital stnictni-e of the corporation so os to assure the Congress 
tlnit such structure is consistent with tlie most cflicicnt and economical 
operation of the corporation. 

Approved August 31, 1962, 9:51 a,m. 
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